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Amended Charter and the Amended By-
Laws and nullifies the Pre-Effective Date
Charter. The Pre-Effective Date Charter
cannot selectively be brought back to life.
Accordingly, the Court finds that the Plan
Administrator does not have the power to
issue Substituted Preferred Stock pursu-
ant to section 6.1(b) the Plan and, there-
fore, it declines to grant the Motion pursu-
ant to section 1142(b) of the Bankruptcy
Code.

[7] The Plan Administrator also as-
serts that Court has authority to grant the
Motion pursuant to section 105(a) of the
Bankruptcy Code. The Court disagrees.
Section 105(a) grants a court broad power
to ‘‘issue any order, process, or judgment
that is necessary or appropriate to carry
out the provisions of [the Bankruptcy
Code].’’ 11 U.S.C. § 105(a). However, sec-
tion 105(a) does not operate on a stand-
alone basis; it does not authorize a court to
create substantive rights that are other-
wise unavailable under applicable law. See
In re Dairy Mart Convenience Stores,
Inc., 351 F.3d at 92 (citing United States
v. Sutton, 786 F.2d 1305, 1308 (5th Cir.
1986) ). The Plan Administrator moves
pursuant to section 105(a) of the Code, but
it has cited to no other applicable law that
provides authority for LBHI to issue Sub-
stituted Preferred Stock. Instead, the Plan
Administrator merely asserts that issuance
of the Substituted Preferred Stock ‘‘may
increase the value of the Chapter 11 Es-
tates, without adversely affecting any
creditor of the Chapter 11 Estates (in its
capacity as such), and should be ap-
proved.’’ 50 Notwithstanding the Plan Ad-
ministrator’s laudable goal of increasing
value, a general bankruptcy concept or
objective is insufficient to provide a basis
on which this Court can grant the Motion
pursuant to section 105(a); rather, ‘‘an ex-
ercise of section 105 power [must] be tied

to another Bankruptcy Code section.’’ In
re Dairy Mart Convenience Stores, Inc.,
351 F.3d at 92 (citation omitted) (‘‘The
equitable power conferred on the bank-
ruptcy court by section 105(a) is the power
to exercise equity in carrying out the pro-
visions of the Bankruptcy Code, rather
than to further the purposes of the Code
generally, or otherwise to do the right
thing.’’). The Court has not been provided
with any provision of the Code which sup-
ports the relief requested by LBHI; ac-
cordingly, the Court declines to grant the
Motion pursuant to section 105(a).

By their objections, the Objecting Par-
ties have also raised the issues of (i)
whether the Partnership Agreements were
executory contracts that were rejected; (ii)
whether any issuance of Substituted Pre-
ferred Stock would comport with U.S. se-
curities laws and Delaware corporate law;
and (iii) whether the Motion seeks a modi-
fication of the Plan and the Confirmation
Order. Because the Court has determined
that the Plan Administrator is not author-
ized to issue Substituted Preferred Stock,
the Court declines to address these issues.

For all of the foregoing reasons, the
Motion is denied.

IT IS SO ORDERED.

,
  

IN RE: AGROKOR D.D., et.
al., Foreign Debtors.
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Background:  Foreign representative of
debtor companies that were the subject of

50. Motion ¶ 25.
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restructuring procedure pending in Croa-
tia sought recognition of Croatian proceed-
ing as foreign main proceeding, as well as
related relief.

Holding:  The Bankruptcy Court, Martin
Glenn, J., held that bankruptcy court, in
the exercise of comity, would recognize
and enforce restructuring plan reached in
Croatian proceeding with respect to for-
eign debtors within the territorial jurisdic-
tion of the United States, if the approval of
the Croatian court became final.

Ordered accordingly.

1. Bankruptcy O2341

Because the equitable and orderly dis-
tribution of a debtor’s property requires
assembling all claims against the limited
assets in a single proceeding, American
courts regularly defer to foreign bankrupt-
cy proceedings.

2. Bankruptcy O2341

Deference to foreign bankruptcy pro-
ceedings is appropriate so long as the for-
eign proceedings are procedurally fair and
do not contravene the laws or public policy
of the United States.

3. Bankruptcy O2341

Bankruptcy court, in the exercise of
comity, would recognize and enforce re-
structuring plan reached in Croatian pro-
ceeding with respect to foreign debtors
within the territorial jurisdiction of the
United States, if the approval of the Croa-
tian court became final; the Croatian pro-
ceeding was procedurally fair, provided
proper notice to all creditors and, through
settlement agreement, which was approved
by over two-thirds of non-insider creditors,
determined the rights of all creditors to
property that was subject to the jurisdic-
tion of the Croatian court.  11 U.S.C.A.
§§ 1507, 1520, 1521.

4. Courts O512
Federal courts generally extend comi-

ty when the foreign court had proper juris-
diction and enforcement does not prejudice
the rights of United States citizens or vio-
late domestic public policy.

5. Courts O512
Comity to determination of foreign

court takes into account the interests of
the United States, the interests of the
foreign state or states involved, and the
mutual interests of the family of nations in
just and efficiently functioning rules of in-
ternational law.

6. Bankruptcy O2341
Grant of relief post-recognition of for-

eign insolvency proceeding is largely dis-
cretionary and turns on subjective factors
that embody principles of comity.

7. Bankruptcy O2341
Once a case is recognized as a foreign

main proceeding, the court will exercise its
discretion consistent with principles of
comity.

8. Bankruptcy O2341
Bankruptcy court should be guided by

principles of comity and cooperation with
foreign courts in deciding whether to grant
the foreign representative additional post-
recognition relief.

9. Bankruptcy O2341
Automatic effect of recognition of a

foreign main proceeding is an imposition of
an automatic stay on any action regarding
the debtor’s property located in the United
States.  11 U.S.C.A. § 1520(a).

10. Bankruptcy O2341
Relief granted to foreign representa-

tive under provision of Chapter 15 autho-
rizing court to provide any ‘‘additional as-
sistance’’ available under the Bankruptcy
Code or under ‘‘other laws of the United
States’’ must be consistent with principles
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of comity, and must satisfy fairness consid-
erations as set forth in this provision.  11
U.S.C.A. § 1507.

11. Bankruptcy O2341

In determining whether to grant com-
ity to a foreign court’s action, nonexclusive
factors the court considers in analyzing
procedural fairness of the foreign proceed-
ing include: (1) whether creditors of the
same class are treated equally in the dis-
tribution of assets; (2) whether the liqui-
dators are considered fiduciaries and are
held accountable to the court; (3) whether
creditors have the rights to submit claims
which, if denied, can be submitted to a
bankruptcy court for adjudication; (4)
whether the liquidators are required to
give notice to potential claimants; (5)
whether there are provisions for creditors
meetings; (6) whether a foreign country’s
insolvency laws favor its own citizens; (7)
whether all assets are marshalled before
one body for centralized distribution; and
(8) whether there are provisions for an
automatic stay and for the lifting of such
stays to facilitate the centralization of
claims.

KIRKLAND & ELLIS LLP, Counsel to
the Foreign Representative, 601 Lexington
Avenue, New York, New York 10022, By:
James H.M. Sprayregen, Esq., Daniel Ru-
dewicz, Esq.

KIRKLAND & ELLIS LLP, Counsel to
the Foreign Representative, 300 North La-
Salle, Chicago, Illinois 60654, By: Adam C.
Paul, Esq., Brad Weiland, Esq., Whitney
Fogelberg, Esq.

MEMORANDUM OPINION GRANT-
ING RECOGNITION AND EN-
FORCEMENT OF FOREIGN
DEBTORS’ SETTLEMENT
AGREEMENT WITHIN THE TER-
RITORIAL JURISDICTION OF
THE UNITED STATES

MARTIN GLENN, UNITED STATES
BANKRUPTCY JUDGE

Agrokor d.d. (‘‘Agrokor’’) and eight
debtor affiliates filed these Chapter 15
cases.1 They are a small part of a larger
group of 77 companies headquartered in
the Republic of Croatia that are the sub-
ject of an extraordinary administration
proceeding in a Croatian court under a
new Croatian law applicable to systemical-
ly important business entities or groups.
The foreign representative appointed by
the Croatian court (the ‘‘Foreign Repre-
sentative’’ or ‘‘Extraordinary Administra-
tor’’) asks this Court to recognize the
Croatian proceeding as a foreign main pro-
ceeding, to recognize him as the foreign
representative and to recognize and en-
force the restructuring plan reached in the
Croatian proceeding (the ‘‘Settlement
Agreement’’) within the territorial jurisdic-
tion of the United States.

The proceeding in Croatia (the ‘‘Croa-
tian Proceeding’’) was filed under Croatia’s
‘‘Act on the Extraordinary Administration
Proceedings in Companies of Systemic Im-
portance of the Republic of Croatia’’ (the
‘‘EA Law’’). The statute’s purpose is the
‘‘protection of sustainability of operations
of the companies of systemic importance
for the Republic of Croatia which with its
operations individually or together with its
controlled or affiliated companies affect
the entire economic, social, and financial
stability of the Republic of Croatia.’’ The

1. The Chapter 15 cases were filed by Agrokor
d.d.; Agrokor Trgovina d.o.o.; Belje d.d.; Ledo
d.d.; Jamnica d.d.; Konzum d.d.; PIK-Vinkov-

ci d.d.; Vupik d.d.; and Zvijezda d.d. (herein-
after, the ‘‘Foreign Debtors’’).
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law was adopted on April 7, 2017, shortly
before Agrokor and its debtor affiliates
commenced the proceeding in the Croatian
court. The new law will be available to all
companies that are determined to be sys-
temically important to the Republic of
Croatia; it is not a specialized law only
applicable to Agrokor. That said, Agrokor
and its debtor affiliates’ (the ‘‘Agrokor
Group’’) financial distress and the resulting
threat of systemic impact upon the Croa-
tian economy was, no doubt, the impetus
for the creation of the new law.

One of the more controversial aspects of
the EA Law is that its provisions for reor-
ganization and adjustment of debts apply
to enterprise groups of companies that
have a principal place of business in Croa-
tia and exist under Croatian law, though
they may operate both in and outside of
Croatia. In this case, while 77 companies of
the group are based in Croatia, they are
part of a larger group of approximately
155 companies that operate outside of
Croatia as well. How to deal with the
cross-border insolvency of enterprise
groups raises some of the most important
issues in evolving cross-border insolvency
law and practice.2

The Agrokor Group was, and remains,
the largest private company by revenue in
Croatia. It was insolvent and qualified by
amount of debt and number of employees
for eligibility to file under the EA Law.
Once a company qualifies for an extraor-
dinary administration proceeding, the
Croatian statute includes provisions for
the negotiation, acceptance by creditors
and approval by the Croatian court of a
settlement agreement—essentially a plan
of reorganization that adjusts the debt
and ownership interests of distressed
companies. In accordance with the law’s

provisions, the Settlement Agreement was
successfully negotiated, approved by the
requisite vote of creditors and then ap-
proved by the Commercial Court of Za-
greb in Croatia. Final approval of the Set-
tlement Agreement is pending in the
High Commercial Court, where 92 appeals
were lodged against the ruling confirming
the Settlement Agreement. According to
counsel to the Foreign Representative’s
Brief in Further Support, the decisions of
the High Commercial Court are not ex-
pected before the end of November 2018.
(‘‘Brief in Further Support,’’ ECF Doc.
# 24 ¶ 45.) The Foreign Representative
asks that, in addition to recognizing him
as the ‘‘foreign representative’’ within the
meaning of the Bankruptcy Code and
recognizing the Croatian Proceeding as a
foreign main proceeding within the mean-
ing of the Bankruptcy Code, this Court
should also recognize and enforce the Set-
tlement Agreement within the territorial
jurisdiction of the United States.

The requests to recognize the Foreign
Representative as the ‘‘foreign representa-
tive,’’ and the Croatian Proceeding as a
foreign main proceeding, present relatively
straightforward questions of the applica-
tion of Chapter 15; both requests were
approved by this Court in an Order en-
tered on September 21, 2018. (ECF Doc.
# 30.) That Order reserved decision on the
request to recognize and enforce the Set-
tlement Agreement, as it raised more chal-
lenging issues.

Recognition and enforcement of the Set-
tlement Agreement within the territorial
jurisdiction of the United States require
this Court to determine whether it may
and should enforce provisions of the Set-
tlement Agreement that modify English
law governed debt. While the Croatian

2. UNCITRAL Working Group V continues its
work developing principles for dealing with
such issues. See UNCITRAL: WORKING GROUP

V, http://www.uncitral.org/uncitral/en/
commission/working groups/5Insolvency.
html (last visited Oct. 22, 2018).
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Proceeding of Agrokor has been recog-
nized as a foreign main proceeding in the
High Court of England and Wales, that
court has not so far been asked to recog-
nize and enforce the Settlement Agree-
ment. English case law may not permit a
court outside of England and Wales (such
as the Croatian court that approved the
Settlement Agreement) to approve a dis-
charge or modification of English law gov-
erned debt so that recognition and en-
forcement of the Settlement Agreement by
that court might not be granted. For the
reasons explained below, however, the
Court resolves this challenging issue,
recognizing and enforcing the Settlement
Agreement, including the provisions modi-
fying the English law governed debt, with-
in the territorial jurisdiction of the United
States.3

This case presents challenging issues
with very practical consequences. The For-
eign Debtors (with their COMI in Croatia)
presently have over A1,660 million of debt
governed by English law (English Law
Governed Loans, defined below) and over
A925 million of debt governed by New
York law (New York Law Governed Notes,
defined below); thus, the majority (about
64%) of the debt to be restructured under
the Settlement Agreement is governed by
English law. Can it really be that a court
in Croatia that properly has jurisdiction
over the Foreign Debtors’ insolvency pro-
ceeding cannot oversee and approve the
Foreign Debtors’ reorganization, and the
resolution of all claims against the Foreign
Debtors, under a national insolvency law
and court procedures that satisfy widely
recognized standards of fairness and due

process? More directly to the point, should
a U.S. Bankruptcy Court decline to extend
comity to the decision of the court in Croa-
tia to recognize and enforce within the
territorial jurisdiction of the United States
the Settlement Agreement that was ap-
proved by the required vote of creditors
and by the court in Croatia in a proceeding
that satisfied due process standards? Of
course, such a decision by this Court
recognizing and enforcing the Settlement
Agreement would not mean that the Set-
tlement Agreement would be recognized
and enforced in other countries. So, the
Foreign Debtors might well be wise either
to seek recognition and enforcement of the
Settlement Agreement in the courts of
England and Wales, or to commence an
insolvency proceeding or scheme of ar-
rangement in England, if either of those
things can be done, even if it requires
costly and duplicative proceedings in Eng-
land.

The difficulties here arise because the
courts in England and Wales still apply
the so-called ‘‘Gibbs ’’ rule, based on an
1890 decision of the Court of Appeal in
Antony Gibbs & Sons v. La Societe In-
dustrielle et Commerciale des Metaux
(1890) 25 QBD 399 (hereinafter, ‘‘Gibbs ’’).
While Gibbs is discussed further below, the
essence of the decision is that where a
debtor, in that case domiciled in France,
made a contract governed by English law
and to be performed in England, was de-
clared a bankrupt and its debts discharged
under foreign law in a foreign proceeding
(there, French law in a French proceed-
ing), the plaintiff was not bound by the
discharge and could maintain an action on

3. Because final approval of the Settlement
Agreement awaits the outcome of the pending
appeals in Croatia, this Court will not enter
an order recognizing and enforcing the Settle-
ment Agreement unless and until the Settle-
ment Agreement becomes effective in Croatia.
If material changes are made in the Settle-

ment Agreement before it becomes effective in
Croatia, the Foreign Representative will need
to seek further approval from the Court be-
fore an order recognizing and enforcing the
Settlement Agreement, as amended, is en-
tered.
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the contract and recover damages in an
English court. Id. at 406. So, then, can
Agrokor’s creditors holding English law
governed debt (or, at least, those creditors
who did not approve of the Settlement
Agreement or did not submit to the juris-
diction of the court in Croatia) bring an
action in the courts of England to recover
damages on the old English law governed
debt? And, even if the creditors can do so
in the courts in England, should that pre-
vent this Court from recognizing and en-
forcing the Settlement Agreement and
barring any efforts by creditors to enforce
the original debt obligations within the
territorial jurisdiction of the United
States? While not determinative of the out-
come, it should not be lost on anyone that
this Court, based on comity principles, has
recognized and enforced an English court
decision modifying New York law debt in
an English scheme of arrangement pro-
ceeding. See In re Avanti Commc’n Grp.
PLC, 582 B.R. 603 (Bankr. S.D.N.Y. 2018).

Whether the Gibbs rule as written still
applies more than 120 years after the deci-
sion was rendered remains an important
issue in cross-border insolvency cases, par-
ticularly because of the substantial
changes that have taken place across the

globe in insolvency laws and recognition
and enforcement of decisions of other
courts. Courts in England and Wales, and
elsewhere, still grapple with the Gibbs rule
and the issue is currently on appeal in the
Court of Appeal of England and Wales.
Whatever the outcome of that decision, the
matter remains to be decided by this
Court whether to recognize and enforce
the Settlement Agreement approved by
the court in Croatia within the territorial
jurisdiction of the United States.4

In deciding whether to recognize and
enforce the Settlement Agreement, the
Court will also discuss the outcomes in
recognition proceedings the Foreign Debt-
ors filed in other jurisdictions. Those pro-
ceedings resulted in a patchwork of deci-
sions, recognizing the Croatian Proceeding
in cross-border cases in England and Swit-
zerland and denying recognition in cross-
border cases in Bosnia-Herzegovina, Mon-
tenegro, Serbia and Slovenia. As already
stated, this Court has already entered an
order recognizing the Croatian Proceeding
as a foreign main proceeding. The Court
will discuss the rationale of the courts that
have either recognized or refused to rec-
ognize the Croatian Proceeding. But rec-
ognition of the Croatian Proceeding as a

4. During the recognition hearing on August
27, 2018 the Court raised questions and sug-
gested that it seemed more appropriate to
defer decision whether the Croatian court
could approve modification of English law
debt to the court in England that has already
recognized the Croatian Proceeding as a for-
eign main proceeding. As explained in this
Opinion, the Court has concluded that it is
appropriate for this Court to decide whether,
in the exercise of comity, the Croatian court-
approved Settlement Agreement—including
provisions modifying English law debt—
should be recognized and enforced within the
territorial jurisdiction of the United States. Of
course, if presented with the issue whether
the Settlement Agreement should be recog-
nized and enforced in England and Wales
(and perhaps in other Commonwealth juris-

dictions), the English court is obviously free
to decide the issue as it believes appropriate.
The Court has concluded that a U.S. court
should not leave to another court (here the
High Court in London) the decision whether
U.S. comity principles entitle the Croatian
court decision to recognition and enforce-
ment. The Foreign Representative’s counsel
argued that a recognized exception to the
Gibbs rule (e.g., that creditors holding English
law debt filed claims or submitted to the
jurisdiction of the Croatian court and are
therefore bound by the Settlement Agree-
ment) allows this Court to decide that the
Gibbs rule does not apply. The Court believes
that is an issue for the English court to decide
if the issue is raised in a proceeding in Eng-
land.
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foreign main proceeding in this Court is
determined by the relevant provisions of
the Bankruptcy Code and not by the deci-
sions of the other courts.

Additionally, the Settlement Agreement
releases and discharges written guaran-
tees by non-debtor affiliates of both the
English law and New York law debt. In
appropriate circumstances in Chapter 15
cases, this Court has recognized and en-
forced such releases. The Court concludes
here that those provisions in the Settle-
ment Agreement should be recognized and
enforced in these Chapter 15 cases with
respect to the nine Foreign Debtors that
filed these Chapter 15 cases.

Based upon the analysis that follows, the
Court believes that recognition and en-
forcement of the Settlement Agreement
within the United States with respect to
the nine Foreign Debtors is an appropriate
exercise of comity and application of U.S.
law.

I. BACKGROUND

A. The Agrokor Group

Agrokor is the parent company of more
than 155 direct and indirect subsidiaries,
including not fully owned subsidiaries.
(‘‘Settlement Agreement,’’ ECF Doc. # 4
Exhibit C § 3.1.2.) It is a joint stock com-
pany under the laws of the Republic of
Croatia and has registered share capital
amounting to HRK 180.1 million. (Id.
§ 3.1.1.) The shares are divided into 360,-
246 regular registered shares (which are
designated AGKR-R-A), each of which
hold a nominal value of HRK 500.00 per
share. (Id.)

According to the Verified Petition for
(I) Recognition of Foreign Main Proceed-
ings, (II) Recognition of Foreign Repre-
sentative, and (III) Related Relief Under
Chapter 15 of the Bankruptcy Code (‘‘Veri-
fied Petition,’’ ECF Doc. # 4), Agrokor
and its subsidiaries that have at least 25%
of their shares held by Agrokor are sub-
ject to the Croatian Proceeding and are
referred to as the EA Group, as set forth
in article 5, paragraph 2 of the EA Law,
described below. There are currently 77
Agrokor Group entities that are parties in
the Croatian Proceeding, although as al-
ready indicated, only nine of those compa-
nies filed the Chapter 15 petitions in these
cases. (Verified Petition at 1.) Approxi-
mately 80 direct and indirect affiliates of
Agrokor that are part of the Agrokor
Group are not based in Croatia and are not
parties to the extraordinary administration
proceeding in Croatia. Those companies
predominately operate in Slovenia, Serbia
and Bosnia-Herzegovina.5

B. Business of the Agrokor Group

The Agrokor Group has been in opera-
tion since 1989 and, today, is one of the
largest companies in Croatia. (‘‘Declaration
of Foreign Representative,’’ ECF Doc. # 5
¶ 4.) The Agrokor Group’s primary busi-
nesses include Croatia’s largest supermar-
ket chain (Konzum d.d.), producer of min-
eral and spring water (Jamnica d.d.), and
producer and distributor of ice cream and
frozen foods (Ledo d.d.). In addition, the
Agrokor Group contains businesses related
to food, agriculture and other sectors.
(Declaration of Foreign Representative
¶ 4.)

5. Annex 2 to the Settlement Agreement lists
the non-Croatian subsidiaries and affiliates of
the Agrokor Group. 23 are located in Serbia,
18 are located in Bosnia and Herzegovina, 15
are located in Slovenia, 6 are in the U.S., 4
are in Montenegro, 3 are in Hungary, and 2

are located in both Macedonia and the Neth-
erlands. There are approximately 11 remain-
ing locations that each contain one or fewer
Agrokor Group subsidiaries. Only Croatian
subsidiaries and affiliates are subject to the
Croatian Proceeding.
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In April 2017, at the start of the Croa-
tian Proceeding, Agrokor employed more
than 60,000 people across Croatia, Slove-
nia, Serbia and Bosnia-Herzegovina. Its
annual revenue was approximately A6.5 bil-
lion, which represents approximately 15
percent of the gross domestic product of
Croatia. Suppliers and other businesses
that are dependent on the Agrokor
Group’s operations represent a significant
further proportion of Croatia’s gross do-
mestic product. (Declaration of Foreign
Representative ¶ 5.)

Agrokor is structured as a holding com-
pany and has historically overseen M & A
transactions on behalf of the Agrokor
Group. It also sought to provide group-
wide: (1) financial reporting, (2) manage-
ment of capital markets financing and (3)
facilitation of operational synergies follow-
ing M & A transactions. Agrokor’s main
assets from a macroeconomic perspective
are shareholdings in and loans to its oper-
ating subsidiaries. Additionally, these sub-
sidiaries pay management fees to cover the
costs of central management. (Settlement
Agreement § 3.4.) In more concrete terms,
Agrokor owns the following key assets,
allowing it to perform the above opera-
tions, collectively forming the Agrokor
Group: (1) shares in its subsidiaries and
minority shareholdings in certain other en-
tities; (2) loans, deposits and other receiv-
ables due to the debtor; and (3) certain
directly owned real estate (including build-
ings, tools, plants and machinery). (Id.)

C. Capital Structure

In late 2016, Agrokor undertook a sub-
stantial refinancing of its existing unse-
cured debt. (Declaration of Foreign Repre-
sentative ¶ 6.) Lenders were granted
springing maturity clauses in new and
amended facilities. (Id.) The terms of these
new and amended facilities were struc-
tured such that each facility would mature

early if Agrokor failed to refinance a PIK
loan issued by its non-debtor parent com-
pany, Adria Group Holding BV (the ‘‘PIK
Loan’’) by March 8, 2018. (Id.) The PIK
Loan was, in turn, secured by a pledge
granted by Adria Group Holding BV of all
shares it held in Agrokor. (Id.) As part of
this refinancing, Agrokor also sought a
syndicated facility (the ‘‘F2 Club Loan’’) to
refinance its existing bonds. (Id. ¶ 7.) The
F2 Club Loan was entered and the syndi-
cation process began in September 2016.
(Id.) However, the syndication process
failed approximately half a year later, in
January 2017. (Id.) Agrokor began to ex-
perience liquidity strains because of,
among other things, concerns arising from
the failure of the F2 Club Loan syndica-
tion, the impact of the PIK Loan springing
maturity clauses and the information pro-
vided in Agrokor’s accounting records. (Id.
¶ 8.)

In response to these liquidity concerns,
Agrokor sought new financing and ulti-
mately entered the A100 million loan with
Sberbank (‘‘Sberbank Loan’’) in early 2017.
(Id. ¶ 9.) The Sberbank Loan proved insuf-
ficient to avoid an insolvency proceeding.
(Id.) As a result, on April 7, 2017, Agrokor
filed for the commencement of the Croa-
tian Proceeding under the EA Law. The
Croatian Proceeding was commenced by
order of the Commercial Court of Zagreb
(the ‘‘Croatian Court’’) on April 10, 2017,
supplemented on April 21, 2017, July 5,
2017 and July 13, 2017 (the ‘‘Commence-
ment Order’’). (Id.)

The valuation of the assets of the Agro-
kor Group took a substantial blow after
the commencement of the Croatian Pro-
ceeding. Agrokor announced on April 27,
2017 that there were potential irregulari-
ties in its 2016 financial statements which
would result in a delay of the publication of
its financials. Following this announce-
ment, in May of 2017, Pricewaterhouse-
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Coopers (‘‘PWC’’) was appointed as audi-
tor of the Agrokor Group’s Croatia-based
companies. In accordance with audit re-
quirements, PwC undertook an audit of
twenty-seven of the Agrokor Group’s com-
panies in the Republic of Croatia, three
companies in Serbia and three companies
in Bosnia-Herzegovina. (Settlement Agree-
ment § 3.7.) The consolidated changes in
equity in the period from December 31,
2015 to December 31, 2016 resulted in a
total equity reduction of approximately
A2.9 billion. Overall, this meant that liabili-
ties exceeded total assets by HRK 14.5
billion (A1.9 billion) for that period. (Id.)
On December 31, 2017, liabilities exceeded
total assets by HRK 23.3 billion, a reduc-
tion of approximately HRK 9 billion from
the preceding year.

The financial results for 2017, published
by the Extraordinary Administrator on
May 14, 2018, showed that liabilities ex-
ceeded assets for that period as well. This
financial statement described a consolida-
tion of 105 companies over which the For-
eign Debtors exercised control, 52 of which
are in the Republic of Croatia (the consoli-
dated group as described in the 2017 An-
nual Report, ‘‘Consolidated Group’’). (Id.)

1. U.S. Debt

As of the opening of the EA Proceeding,
the Settlement Agreement described the
total amount of third-party financial liabili-
ties of Agrokor and some of its subsidiar-
ies at HRK 31.5 billion. One large chunk of
this debt is comprised of unsecured notes
governed by New York law. According to
the Settlement Agreement, the Agrokor
Group issued the following unsecured
notes (the ‘‘New York Law Governed
Notes’’ or ‘‘Notes’’):

(1) EUR 325 million 9.125% New York
law governed senior notes due to mature
in 2020 and USD 300 million 8.875%
New York law governed senior notes
due to mature in 2020 issued by the

Debtor pursuant to an indenture dated
as of 10 October 2012; and

(2) EUR 300 million 9.875% New York
law governed senior notes due to mature
in 2019 issued by the Debtor pursuant to
an indenture dated as of 25 April 2012.

(Settlement Agreement § 3.5.1.1; see also
Brief in Further Support, ECF Doc. # 24
¶ 12.)

2. English Debt

The Agrokor Group has substantial ad-
ditional liabilities governed by English law.
The Settlement Agreement lists the follow-
ing unsecured bank debt obligations (the
‘‘English Law Governed Loans’’):

(1) EUR 600 million English law gov-
erned loan facility agreement dated 14th
March 2014, as amended from time to
time, between, among others, Agrokor
and Sberbank of Russia and Sberbank
Europe AG;

(2) EUR 50 million English law gov-
erned loan facility agreement dated 16th
July 2015, as amended from time to
time, between, among others, Agrokor
and Sberbank Europe AG;

(3) EUR 350 million English law gov-
erned loan facility agreement dated 28th
April 2016, as amended from time to
time, between, among others, Agrokor
and Sberbank of Russia;

(4) EUR 100 million English law gov-
erned term loan facility agreement dat-
ed 21st February 2017, as amended
from time to time, between, among oth-
ers, Agrokor and Sberbank of Russia
(the ‘‘EUR 100m Sberbank Loan’’);

(5) EUR 100 million English law gov-
erned loan facility agreement dated 14th
September 2016, as amended from time
to time, between, among others, Agro-
kor and a group of lenders;

(6) EUR 100 million English law gov-
erned syndicated loan facility agreement
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dated 14th September 2016, as amended
from time to time, between, among oth-
ers, Agrokor and a group of lenders (the
F2 Club Loan); and
(7) EUR 360 million English law gov-
erned loan facility agreement dated 21st
June 2014, and as amended by way of an
amendment agreement dated 28th Octo-
ber 2016, between, among others, Agro-
kor and VTB Bank (Austria) AG.

(Settlement Agreement § 3.5.1.2; see also
Brief in Further Support ¶ 12.)

3. Third Party Releases

There are two forms of third-party re-
leases contemplated by the Settlement
Agreement. The Verified Petition of the
Foreign Debtors argues that this Court
should enforce the Settlement Agreement
and the third-party releases contemplated
therein. The Verified Petition provides, in
relevant part: ‘‘The Settlement Agreement
contains the Trustee Release and the Bos-
nian-Herzegovinian Guarantor Release.
The Trustee Release Parties and the Bos-
nian-Herzegovinian Guarantors are not
debtors in the Croatian Proceeding. As
explained below, this Court may neverthe-
less adhere to principles of comity and
enforce the Trustee Release and the Bos-
nian-Herzegovinian Guarantor Release.’’
(Verified Petition ¶ 70.)

The English Law Governed Loans and
New York Law Governed Notes both ben-
efit from guarantees granted by the follow-
ing entities: Agrokor Trgovina d.o.o.; Ledo
d.d.; Jamnica d.d.; Konzum d.d.; PIK-Vin-
kovci d.d.; Zvijezda d.d.; Belje d.d.; Vupik
d.d.; Ledo d.o.o. mCitluk; Sarajevski kiseljak
d.d.; and Konzum d.o.o. Sarajevo. (Verified
Petition ¶ 20.) Of the guarantors, the fol-
lowing are Foreign Debtors: Agrokor
Trgovina d.o.o.; Ledo d.d.; Jamnica d.d.;
Konzum d.d.; PIK- Vinkovci d.d.; Zvijezda
d.d.; Belje d.d.; and Vupik d.d. The remain-
ing entities—namely Ledo d.o.o. mCitluk;
Sarajevski kiseljak d.d.; and Konzum d.o.o.
Sarajevo—are the ‘‘Bosnian-Herzegovinian
Guarantors,’’ as described in the Verified
Petition.6 (Verified Petition ¶ 63.) These
three entities are not Foreign Debtors in
these Chapter 15 cases and nothing in this
Opinion determines the rights of these en-
tities or of their creditors. The Bosnian-
Herzegovinian Guarantors are affiliates of
Agrokor. (Annex 2 to the Settlement
Agreement) (not available on ECF.) The
Bosnian-Herzegovinian Guarantor Release
is provided for in section 29.8 of the Settle-
ment Agreement, which is titled ‘‘Releas-
es.’’ (Settlement Agreement § 29.8.)

The final sentence of section 29.8.1 of
the Settlement Agreement, which deals

6. Paragraph 63 of the Verified Petition pro-
vides, ‘‘As part of this reorganization, the
Settlement Agreement contemplates (i) a re-
lease of any and all claim claims, obligations,
suits judgments, damages, rights, causes of
action and liabilities arising from, in connec-
tion with, or relating to the Unsecured Notes
or related indentures against The Bank of
New York Mellon and BNY Mellon Corporate
Trustee Services Limited in their respective
capacities as trustee of the Unsecured Notes
under the relevant indenture and its current
and former affiliates and subsidiaries, and
such entities’ and their current and former
officers, directors, managers, equity holders
(regardless of whether such interests are held
directly or indirectly), predecessors, succes-

sors, assigns, principals, members, employ-
ees, agents, attorneys, consultants, advisors,
representatives and other professionals (such
parties, the ‘Trustee Released Parties’ and
such release, the ‘Trustee Release’), see Settle-
ment Agreement, 18.3.2, and (ii) a release of
certain bond guarantees governed by New
York law, including guarantees by three non-
debtor entities from Bosnia-Herzegovina
granted by Ledo d.o.o. mCitluk, Sarajevski ki-
seljak d.d., and Konzum d.o.o. Sarajevo (such
guarantors, the ‘Bosnian-Herzegovinian
Guarantors’ and such release, the ‘Bosnian-
Herzegovinian Guarantor Release’), see Set-
tlement Agreement, 29.8.’’ (Verified Petition
¶ 63.)
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with releases, contains a carve out. It clari-
fies that directors, officers and members of
management or supervisory boards of any
member of the Agrokor Group are not
released from liability arising from their
conduct. The section states:

[N]othing in this Cl. 29.8.1 shall operate
or be construed to release any person
who was a director and/or officer (or
member of the management board or
supervisory board) of any member of the
Agrokor Group prior to the commence-
ment of the EA Proceedings from any
liability arising from his or her conduct
in such capacity prior to that time.

(Settlement Agreement § 29.8.1.) Two of
the Bosnian-Herzegovinian Guarantors—
Ledo d.o.o. mCitluk and Sarajevski kiseljak
d.d.—are affiliates of the Foreign Debtors
and listed as voting ‘‘FOR’’ the Settlement
Agreement. (‘‘Croatian Court Order Ap-
proving the Settlement Agreement,’’ ECF
Doc. # 4 Exhibit B at 302–07.) Both are
listed as creditors in voting class B. (Id.)

The Court believes it must consider
whether these ‘‘insider’’ votes (and any
other ‘‘insider’’ votes) taint approval of the
Settlement Agreement insofar as recogni-
tion and enforcement is concerned. As this
Court explained in In re Avanti
Commc’ns. Grp. PLC, 582 B.R. at 617–18,
the Fifth Circuit in In re Vitro S.A.B. de
C.V., 701 F.3d 1031, 1043 (5th Cir. 2012),
affirmed a bankruptcy court’s decision in a
Chapter 15 case declining to grant comity
and to enforce a Mexican court order ap-
proving a Mexican reorganization plan that
released guarantees of US-based non-debt-
or affiliates of the Mexican debtor’s debt.
The Vitro plan created only a single class
of unsecured creditors and the necessary
creditor votes to approve the plan were
only achieved by counting the votes of
insiders. In re Vitro S.A.B. de C.V., 701
F.3d at 1039. Insider votes are not counted
under the Bankruptcy Code. See 11 U.S.C.

§ 1129(a)(10) (‘‘If a class is impaired under
the plan, at least one class of claims that is
impaired under the plan has accepted the
plan, determined without including any
acceptance of the plan by any insider.’’)
(emphasis added). Absent the subsidiaries’
votes of intercompany debt in favor of the
plan, the Vitro plan could not have been
approved. Vitro, 701 F.3d at 1039. Because
the Settlement Agreement here was ap-
proved by the required majority vote of
creditors, even excluding the ‘‘insider’’ af-
filiate votes, the Court concludes that Vi-
tro does not stand in the way of recogni-
tion and enforcement of the Settlement
Agreement. Of the total number of credi-
tors entitled to vote, 78.52% of non-insid-
ers by claim amount voted in favor of the
plan—this is comfortably above the requi-
site two-thirds of all voting creditors by
claim amount necessary to confirm the
plan without including the votes of affili-
ates.

Section 18.3.2 of the Settlement Agree-
ment discusses the trustee release of BNY
Mellon. The agreement provides:

To the maximum extent permitted under
New York law, having regard for (i) the
critical, ministerial services heretofore
performed and to be performed by BNY
Mellon in its respective capacity as trus-
tee of the Notes under the relevant In-
denture and pursuant to this Settlement
Plan, (ii) the risk that BNY Mellon could
incur further fees and expenses under
the broad expense reimbursement and
indemnification provisions of the Notes
and the Indentures to the detriment of
the [Agrokor], the Bond Guarantors,
their Creditors and their estates, and
(iii) the reasonable, commercial expecta-
tions of the Noteholders, the [Agrokor]
and the Bond Guarantors that the terms
of the Notes and the Indentures will be
upheld and enforced as written under
New York law, each of the [Agrokor],
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the Bond Guarantors and the Notehold-
ers, as of the Settlement Confirmation
Date, shall be deemed to have uncondi-
tionally released BNY Mellon in its re-
spective capacity as trustee of the Notes
under the relevant Indenture, and its
current and former affiliates and subsid-
iaries, and such entities’ and their cur-
rent and former officers, directors, man-
agers, equity holders (regardless of
whether such interests are held directly
or indirectly), predecessors, successors,
assigns, principals, members, employees,
agents, attorneys, consultants, advisors,
representatives and other professionals
(the ‘‘Trustee Released Parties’’) from
any and all claims, obligations, suits
judgments, damages, rights, causes of
action and liabilities arising from, in con-
nection with, or relating to the Notes or
the Indentures, which any such party
may be entitled to assert, whether
known or unknown, foreseen or unfore-
seen, existing or hereafter arising, in
law, equity or otherwise TTTT

(Settlement Agreement § 18.3.2.)

The section goes on to clarify that BNY
Mellon will not be released from any
claims for gross negligence or willful mis-
conduct in BNY Mellon’s actions as trustee
of the Notes. Additionally, BNY Mellon is
not deemed released from its obligations in
its capacity as trustee of the Notes to take
actions necessary under the Settlement
Agreement. BNY Mellon and BNY Mellon
Corporate Trustee Services Limited are
shown as comprising their own class—
class C—out of a list of 664 creditors
grouped into classes A through E, as listed
in the Croatian Court Order Approving the
Settlement Agreement. (ECF Doc. # 4
Exhibit D at 287.)

D. Settlement Agreement

Under the Settlement Agreement, 7 the
following waterfall is provided for the pri-
ority of claims:

(1) Estate Claims. Unpaid prepetition
employee claims; certain court costs,
fees, and expenses incurred in connec-
tion with the Croatian Proceeding; and
post-petition claims have priority over
all other claims of the EA Group.
(2) SPFA Claims. Amounts outstand-
ing under the Super-Priority Term Fa-
cilities Agreement.
(3) Unsecured Claims. All unsecured
claims including deficiency claims, inter-
company claims and unsecured guaran-
tees of other entities’ claims.
(4) Equity Value. Equity value consists
of the remaining Distributable Value af-
ter all debt claims are satisfied in full.

(Settlement Agreement § 7.5.)

Impaired claims with a Settlement Re-
covery amount of less than HRK 40,000
(equivalent to approximately $6,151.48 as
of August 10, 2018) (the ‘‘Minor Impaired
Claims’’) will receive a payment of a mone-
tary amount in euros, corresponding to the
Settlement Recovery of such claim (the
‘‘Cash-Out Payment’’). (Settlement Agree-
ment § 16.1.2.) The difference between the
registered amount of the Minor Impaired
Claim and the Settlement Recovery
amount paid as a Cash-Out Payment will
be discharged. (Id.)

Impaired Claims with a Settlement Re-
covery amount of HRK 40,000 and above
will receive a combination of depository
receipts of Aisle STAK, which holds all the
shares of Aisle Dutch TopCo (the ‘‘Deposi-
tory Receipts’’) and convertible bonds of
Aisle Dutch TopCo in an aggregate nomi-
nal amount of up to A1,149 million (the

7. Capitalized terms not defined within this
section shall have the meaning attributed to

them in the Settlement Agreement.
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‘‘Convertible Bonds’’). (Settlement Agree-
ment § 5.4.) The percentage recovery to
the holders of English Law Governed
Loans and New York Law Governed
Notes is projected to be 50.8 percent.

Each of the Foreign Debtors has se-
cured debt obligations, including loans and
operating leases to specific Agrokor Group
entities that are secured by share pledges
and fixed security over the Agrokor
Group’s real estate assets. Like section
506(a)(1) of the Bankruptcy Code, a por-
tion of each secured claim against the For-
eign Debtors in the Croatian Proceeding
will be treated as an unsecured prepetition
claim against the debtor entity (and an
unsecured prepetition liability) to the ex-
tent that the amount of the secured claim
exceeds the value of the related secured
collateral. (See Settlement Agreement
§ 5.1.)

For secured claims with a separate sat-
isfaction right (‘‘SSR’’) against any of the
Foreign Debtors where the debtor is ei-
ther (a) the owner of the collateral of the
relevant SSR (a ‘‘Sole Security Debtor’’) or
(b) if more than one EA Group member
granted an SSR, the owner of the collater-
al that comprises over 50 percent of the
total value of SSR securing the relevant
claim (a ‘‘Main Security Debtor’’) will as-
sume the secured obligation. More specifi-
cally, the holder of such secured claim will
retain its SSR and receive a monetary
claim in an amount equal to the appraised
value of the collateral. (See Settlement
Agreement § 23.2.1.) This secured claim
will be paid back over an eight-year term
following a grace period, which is the
greater of the original maturity date or
two years after the Implementation Com-
mencement Date, at an interest rate of
three percent that accrues during the
grace period and increases by two percent
if in default. (Settlement Agreement
§ 23.2.1.)

For secured claims with an SSR against
any of the Foreign Debtors where the
debtor is not a Sole Security Debtor or the
Main Security Debtor, the holder of such
secured claim will retain its SSR and re-
ceive a monetary claim against Aisle Hold-
Co, in an amount equal to the appraised
value of the collateral, and such claim will
be paid back over an eight-year term fol-
lowing a grace period, which is the greater
of the original maturity date or two years
after and the Implementation Commence-
ment Date, at an interest rate of three
percent that accrues during the grace peri-
od and increases by two percent if in de-
fault. The amount of any secured claim of
any of the Foreign Debtors that exceeds
the appraised value of all objects of the
SSR is treated as an unsecured claim.
(Settlement Agreement § 23.2.2.)

E. Recognition of the Croatian Pro-
ceeding in Other Jurisdictions

Though the EA Law aims to centralize a
debtor’s claims in a single court, several
jurisdictions have refused to recognize the
Croatian Proceeding under their own laws.
According to the Memo on Foreign Recog-
nition Hearings (‘‘Memo on Foreign Hear-
ings,’’ ECF Doc. # 21) at least some of the
Agrokor Group sought recognition of the
Croatian Proceeding in six jurisdictions in
addition to the United States. Of these
foreign recognition requests, only Switzer-
land has made a final decision to recognize
the commencement of the Croatian Pro-
ceeding and to give effect to the Extraor-
dinary Administrator to represent debtors
and to deal with their assets in Switzer-
land under the Swiss International Private
Law Act. (Id. at 4.) The High Court of
England and Wales also agreed to recog-
nize the Croatian Proceeding of Agrokor,
but an appeal of that decision is pending.
Appeals of decisions rejecting recognition
of the Croatian Proceeding are pending in
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Slovenia, Serbia, Bosnia-Herzegovina and
Montenegro. (Id. at 13–122.) A summary of
the foreign recognition proceedings relat-
ing to the Croatian Proceeding follows.8

These decisions have no direct impact
upon the decision to recognize and enforce
the Croatian Proceeding and Settlement
Agreement in the U.S.

1. Slovenia

The Supreme Court of the Republic of
Slovenia (‘‘Slovenian Court’’) decided the
issue on March 14, 2018. (ECF Doc. # 21
at 13.) The Slovenian Court explained:

Since the recognition of a foreign court
decision means recognition of its legal
effects on the territory of the Republic
of Slovenia, only a decision (procedure)
which corresponds to the fundamental
legal principles of procedures due to in-
solvency under ZFPPIPP may be recog-
nized. A recognition of a foreign extraor-
dinary administration procedure, that
does not ensure an equal treatment of
creditors, would adversely affect the
public interest of the Republic of Slove-
nia, which in domestic insolvency proce-
dures determines (and safeguards) the
common (basic) principle of equal treat-
ment of creditors, whereas in insolvency
procedures with an international ele-
ment (on its territory) recognizes only
financial restructuring procedures or liq-
uidation procedures of the debtor for the
joint account of all creditors (which cor-
responds to the principle of equal treat-
ment of creditors).

(Id. at 27.)

The Slovenian Court proceeded to ex-
plain that the EA Law (and therefore the
Croatian Proceeding) should not be recog-
nized, primarily because it does not comply
with Slovenia’s insolvency rule that credi-

tors of equal standing should be provided
equal treatment. The Slovenian Court
states, ‘‘it does not even provide the basic
rights the creditors would have under the
Slovenian insolvency legislation.’’ (Id. at
28.) Additionally, the Slovenian Court ar-
gues that the extraordinary administration
procedure envisioned by the EA Law is
subordinated to the interests of Croatia,
since the Croatian government selects the
extraordinary administrator to conduct the
debtor’s business. (Id.) While not entirely
clear, it appears that the Slovenian Court
was concerned that the EA Law serves the
purpose of protecting the Croatian econo-
my by providing a new form of relief on a
somewhat ad hoc basis as needed for Ag-
rokor and its subsidiaries.

The Slovenian Court also notes that oth-
er countries rejected the recognition of the
Croatian extraordinary administration pro-
cedure and argued that since several of
these countries had laws arising out of the
former Yugoslavian Compulsory Composi-
tion, Bankruptcy and Liquidation Act
(SPPSL), that in a broader public policy
context of the region, recognition would
not be ‘‘justified and proportional.’’ (Id. at
28.) Four days after the Supreme Court of
the Republic of Slovenia rejected the appli-
cation for recognition of the Croatian Pro-
ceeding, the Extraordinary Administrator
appealed that decision to the Constitution-
al Court of Slovenia; that appeal remains
pending.

2. Serbia

The Commercial Appellate Court for the
Republic of Serbia confirmed rejection of
the Croatian Proceeding on November 13,
2017. (Id. at 32.) The Serbian court found
that under article 174, paragraph 2 of its

8. References to ECF Doc. # 21 in the follow-
ing sections refer to copies or English transla-
tions of the foreign recognition opinions,
which are appended to the Memo on Foreign

Hearings. These opinions are cited according
to page number (and paragraph where possi-
ble) for clarity.
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Law on Bankruptcy, the Croatian extraor-
dinary administration procedure could not
be found to be a ‘‘foreign proceeding.’’ (Id.
at 45.) The court provides several grounds
for this conclusion. One issue the Serbian
court notes is that the EA Law is not a
general law that governs all insolvency in
Croatia, but rather is a sui generis regula-
tion adopted to protect companies of sys-
temic importance to the Republic of Croa-
tia. The court found it problematic that the
level of protection determined under the
EA Law is determined by the interest of
the Republic of Croatia as opposed to the
interests of creditors. (Id.) The court
states, ‘‘the aim of this regulation TTT is
not the aim of the collective settlement of
creditors, but the protection of the inter-
ests of the state, the creator of such a
regulation.’’ (Id. at 46.) On December 20,
2017, the Croatian Extraordinary Adminis-
trator filed an appeal to the Constitutional
Court of Serbia; that appeal remains pend-
ing.

3. Federation of Bosnia
and Herzegovina

Article 205, Paragraph 1, item 3 of the
Federation of Bosnia and Herzegovina
(‘‘FB & H’’) Bankruptcy Law states that to
recognize a foreign decision on bankruptcy
proceedings or proceedings similar to
bankruptcy, such decision must not contra-
vene the legal order of the Federation. (Id.
at 52.) The court explains that the basic
purpose of bankruptcy proceedings should
be the collective settlement of creditors
and that it does not believe that the EA
Law was passed with creditors in mind.
The court stated:

The protection of economic, social and
financial stability of the Republic of
Croatia cannot jeopardize the FB & H
legal order, and this opinion of the first
instance court, contrary to the appeal, is
not different from the international case
law, according to which protection and

maintenance of economic, social and fi-
nancial stability of one country in the
proceedings of recognition of a foreign
ruling, in a situation where the compul-
sory regulations are opposed - which is
the case here- cannot jeopardize the le-
gal order of another country where the
decision is to be recognized, as other-
wise the principle of equality would be
breached.

(Id. at 53.) The Extraordinary Administra-
tor filed an appeal at the Constitutional
Court on March 16, 2018; that appeal re-
mains pending.

4. Montenegro

The Montenegro court held that extraor-
dinary administration procedures under
the EA Law did not meet the require-
ments of the Insolvency Act of Monteneg-
ro. The court explained:

[T]he court finds that the extraordinary
administration proceeding is not a for-
eign proceeding in terms of Article 178
paragraph 2 of the Insolvency Act, since
it is not a proceeding aimed at the col-
lective settlement of creditors, but at
protecting and maintaining economic, so-
cial and financial stability of the Repub-
lic of Croatia, that is, the sustainability
of business operations of certain compa-
nies that are of systemic importance for
the Republic of Croatia.

(Id. at 109.) In other words, because the
EA Law seemed primarily concerned with
the protection of the interest of the Repub-
lic of Croatia rather than the creditors of a
certain debtor, the proceeding did not
comply with the requirements for recogni-
tion in Montenegro. An appeal filed in the
Commercial Court of Montenegro is pend-
ing.

5. England and Wales

The High Court of England and Wales
found that the EA Law and Croatian Pro-
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ceeding sufficiently satisfied the require-
ments of a foreign main proceeding under
the CBIR, England’s adaptation of the
Model Law, over the objections of respon-
dent Sberbank. As with the above dis-
cussed foreign recognition decisions, it
should be noted at the outset that the
English decision was rendered before the
Settlement Agreement was finalized or
voted upon. The English decision was is-
sued on September 11, 2017. Nearly a year
later, creditors voted to approve the Set-
tlement Agreement on July 4, 2018. The
English decision specifically states that,
‘‘recognition of the settlement agreement
is not the real question here. That is some-
thing for the future. Such recognition will
depend at that stage on other consider-
ations, for example the submission by the
creditors to the jurisdiction of the foreign
proceeding.’’ (Id. at 97 ¶ 127.) Therefore,
the decision only grants recognition of a
foreign main proceeding; it does not make
any decisions with respect to the later
approved Settlement Agreement.

A transcript of the English hearing
shows that several contentions were raised
against recognition of the Croatian Pro-
ceeding under the Model Law and the
CBIR. First, Sberbank’s counsel argued
that recognition of a ‘‘foreign proceeding’’
under the CBIR is limited to a single
debtor and that recognition of the Croatian
Proceeding would require recognizing a
debtor grouped together with related, but
separate entities, in one proceeding.9

Counsel argued this was problematic be-
cause it would allow (1) all the members of
the group to participate in a restructuring
without requiring each individual member

to prove insolvency as a gateway issue and
(2) in effect, by consolidating a group of
entities, the combined procedure could
block a creditor from asserting a distinct
claim against a particular debtor. Counsel
argued that the combined proceeding ef-
fectively created a set of third-party re-
leases for affiliated or sub-companies—
counsel for Sberbank gives the example
that if someone has advanced finance on
terms where they also have guarantees
from companies B, C, D, E and F as well
as principal debt from company A, consoli-
dation into a single pool with one claim
would eradicate the value of any guaran-
tee. (‘‘English Recognition Hearing Tran-
script,’’ ECF Doc. # 24 Exhibit B at 42.) It
argued it was further problematic as ap-
plied to Agrokor, because unless Agrokor
and its affiliates are grouped as one debt-
or, the threshold number of employees
required under the EA Law is not met.
(English Recognition Hearing Transcript
at 40.) However, when referencing these
arguments, Sberbank’s attorney also goes
through pains to remind the English court
that U.S. courts have adopted the Model
Law differently and that the English court
is only bound by the CBIR and not U.S.
precedent. (Id. at 47.) Recognition in Eng-
land also apparently was sought for a sin-
gle debtor, Agrokor, on behalf of the whole
group. As already stated, Chapter 15 cases
were filed in this Court on behalf of nine
separate entities.

The High Court of England and Wales
ultimately rejected Sberbank’s arguments.
The High Court concluded:

The important point is simply this.
There is nothing in the CBIR to prevent

9. Though Sberbank opposed recognition of
the Croatian Proceeding before the English
court, it took an active role in negotiating the
Settlement Agreement as one of the members
of the five-entity interim creditors council.
(Settlement Agreement § 4.1.3.1) (the mem-
bers of the creditors council are Sberbank of

Russia, Knighthead Capital Management
LLC, Zagrebacka Banka d.d., KRAS preh-
rambena industrija d.d., and Toni Raic). Ad-
ditionally, Sberbank voted in favor of the Set-
tlement Agreement. (Croatian Court Order
Approving the Settlement Agreement at 301-
07.)
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a foreign proceeding being recognized,
which in the foreign court involves a
group of companies, but the recognition
is sought in this country in relation only
to a particular individual debtor. In my
judgment, the respondent’s objection
here is without foundation.

(ECF Doc. # 21 at 78 ¶ 54.)

Additionally, the English court conclud-
ed that (1) the Croatian Extraordinary
Administration Law is a law relating to
insolvency for the purposes of CBIR, (2) it
is a proceeding under the control or super-
vision of a court, (3) it is a collective pro-
ceeding, (4) it is a law for the purposes of
reorganization or liquidation within the
meaning of the CBIR and (5) it is not
manifestly contrary to English public poli-
cy. (Id. at 78–98.) In reaching this final
public policy conclusion, the court noted
that the principal of pari passu can be
overridden in appropriate cases under En-
glish law. (Id. at 98 ¶ 131.) The High Court
of England and Wales’ decision is further
discussed below in relation to the Gibbs
rule and the possible effects of that rule on
future proceedings in England. The appeal
is to be heard by the Court of Appeal, and
the stay will remain in effect while the
English proceedings are ongoing.

6. Switzerland

The Court of the Canton of Zug in Swit-
zerland granted recognition of the Croa-
tian Proceeding in a decision issued on
February 2, 2018. (ECF Doc. # 21 at 113.)
There has been no appeal of this decision;
it is final and binding.

7. European Union

On July 4, 2018, the European Parlia-
ment added the Recast Insolvency Regula-
tion (EU) 2015/848 to the European Un-
ion’s Acquis Communautaire the Law on
Extraordinary Administration Proceeding
for Companies of Systemic Importance for
the Republic of Croatia. (Recast Insolven-
cy Regulation, ‘‘EU Regulation,’’ ECF

Doc. # 21 Appendix D at 161–225.) The
EU insolvency regulation was designed to
regulate insolvencies. This adoption of the
EA Law ostensibly gave the Croatian Pro-
ceeding automatic recognition as an insol-
vency proceeding, entitled to recognition
across all European Union member states.
(Id. at 217.)

II. DISCUSSION

A. EA Law

On April 7, 2017, Croatia published Offi-
cial Gazette No. 31/17, the Law on Ex-
traordinary Administration Proceeding
in Companies of Systemic Importance in
the Republic of Croatia. (‘‘Certified Trans-
lation from Croatian Language of the Law
on Extraordinary Administration Proceed-
ing in Companies of Systemic Importance
for the Republic of Croatia,’’ ECF Doc.
# 4 Exhibit B at 46–59.) Part 1, article 1,
chapter 1 of the EA Law explains:

This Law is passed for the purpose of
protection of sustainability of operations
of the companies of systemic importance
for the Republic of Croatia which with
its operations individually or together
with its controlled or affiliated compa-
nies affect the entire economic, social,
and financial stability of the Republic of
Croatia.

(Id. at 46.) The Croatian law was passed to
try to prevent a wider economic fallout in
Croatia and surrounding global markets
through restructuring companies of sys-
temic importance to Croatia. In effect, the
new law is somewhat reminiscent of the
efforts globally to deal with problems of
‘‘too big to fail.’’ The Croatian Law ap-
pears to be unique in dealing with systemi-
cally important companies as opposed to
systemically important financial institu-
tions.

Article 21 of the EA Law provides that
either a debtor of systemic importance or
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such a debtor’s creditors, with the debtor’s
permission, may file an extraordinary pro-
ceeding. (Id. at 50.) The petition to com-
mence the proceeding is submitted to the
Croatian Court, which must then inform
the Croatian Government within the same
day that a petition has been filed. (Id. at
51.) After a petition has been filed, the
debtor is estopped from disposing of any
assets until the petition is either approved
or denied, except for those dispositions
necessary for debtor to maintain its ordi-
nary course of business operations. (Id.)
The Croatian Court issues the final order
that commences the extraordinary pro-
ceeding, and upon the court’s order com-
mencing a proceeding, notice is posted in
the relevant Croatian Court districts, on
the public books or records of the debtor
and on the Croatian Court’s web pages.
(Id. at 52.) After the commencement of a
proceeding under the EA Law, all relevant
parties, further detailed below, have fifteen
months (twelve months’ time is allotted
automatically, and the option of an addi-
tional three months’ time is granted upon
request approved by the Croatian Court)
to craft a single settlement agreement to
resolve all claims against the debtor. (Id.
at 57.)

The EA Law lists two requirements for
a debtor to be considered a company of
systemic importance that may file an ac-
tion under the EA Law. (Id. at 46.) Article
4, paragraph 2 provides that in the calen-
dar year preceding the filing of the peti-
tion, the debtor, alone or with its con-
trolled or affiliated companies, must (1)
employ more than 5,000 employees on av-
erage for the year and (2) have balance
sheet liabilities of at least the equivalent of
HRK 7,500,000,000. (Id.) In these calcula-
tions determining whether a debtor is of
systemic importance to Croatia, article 5,
paragraph 2 specifies that affiliated and
controlled companies are companies in
which the debtor holds at least a 25%

ownership interest, have a principal place
of business in The Republic of Croatia and
exist and operate under Croatian law. (Id.
at 47.) The requisite amount of debt and
employees along with identification of the
debtor and its related entities must be
proven by the party who files the petition
for the extraordinary proceeding (either
the debtor or a creditor of the debtor). (Id.
at 51.)

Article 6 of the EA Law provides that
the Croatian Court shall have exclusive
jurisdiction in an EA proceeding. (Id.) Ar-
ticle 7 further provides that once the EA
proceeding has been instituted, there will
be a stay of any liquidation or bankruptcy
proceedings, as defined under Croatian
law, against the debtor. (Id.) To the extent
that the EA law is silent regarding proce-
dure, article 8 provides that procedural
rules from Croatian bankruptcy proceed-
ings will apply. (Id.) Article 10 authorizes
the Croatian Court to take any actions or
pass any decisions that are not expressly
conferred on another entity as the respon-
sibility of that other entity under Croatian
Law. (Id.)

An extraordinary commissioner (‘‘Ex-
traordinary Commissioner’’) is appointed
by the Croatian Court upon the proposal
of the Government of the Republic of
Croatia who will represent the debtor sole-
ly and independently. (Id.) The Extraordi-
nary Commissioner is subject to the provi-
sions of the Croatian Bankruptcy Act’s
rules governing a bankruptcy receiver in
instances where no provision of the EA
Law governs directly. (Id. at 48.) Together
with deputies who may assist him, upon
the proposal of the Croatian government
and appointment by the Croatian Court,
the Extraordinary Commissioner may
make decisions regarding the debtor’s
property but may not make decisions re-
garding the debtor’s property without pri-
or approval of a creditors’ committee if the
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value of the property exceeds HRK 3,500,-
000. (Id.) The commissioner may also bring
legal actions on behalf of the debtor and,
with approval of a creditors’ committee,
may assume new debt on behalf of the
debtor when necessary to maintain debt-
or’s operations. (Id. at 55.) Additionally, at
any time, upon the proposal of the Croa-
tian government, the Croatian Court may
remove the Extraordinary Commissioner
and appoint a new one. (Id. at 48.)

The EA Law requires the Extraordi-
nary Commissioner to submit monthly re-
ports regarding the debtor’s financial sta-
tus and the status of the EA proceedings
to the central authority of the government
administration responsible for economic
operations in Croatia (the ‘‘Croatian Minis-
try’’) for every month between his appoint-
ment and the approval of a settlement
agreement under the EA Law. (Id.) Addi-
tionally, the Extraordinary Commissioner
is tasked with electing a restructuring ad-
visor, auditors, legal advisors and other
specialized advisors—all of whom must be
given prior approval by the Croatian Min-
istry prior to appointment. (Id.)

Article 16 establishes an advisory body
(‘‘Advisory Body’’) that, upon request of
the Croatian Ministry or the Croatian
Court, will provide opinions regarding the
propriety of the Extraordinary Commis-
sioner’s decisions under Croatian Law. (Id.
at 49.) The Advisory Body has five mem-
bers: one member serves as a representa-
tive of the employees of the debtor and
may be an employee of the debtor; the
other four members must be knowledge-
able in business and law, of good reputa-
tion and not have been employed by the
debtor or any of its affiliates within the ten
years leading up to the filing of an EA
proceeding. (Id.)

In addition to the Advisory Body, EA
Law article 18 requires the establishment
of a creditors’ committee with up to nine

members who will serve as representatives
of the debtor’s creditors. (Id.) The Ex-
traordinary Commissioner recommends,
and the Croatian Court approves the
members of the creditors’ committee, who
must be categorized according to their le-
gal position and may be subcategorized ac-
cording to their economic interests in the
debtor. (Id.) Article 30 provides that each
category of creditors is then entitled to
designate one member to serve as the cat-
egory’s representative on the creditors’
committee. (Id. at 53.) The creditors’ com-
mittee has rights to receive information
regarding the debtor and to participate in
the preparation and approval of the settle-
ment agreement in conjunction with the
Extraordinary Commissioner. (Id. at 49–
50.) Additionally, article 31 explains that
an interim creditors’ council (‘‘ICC’’) will
take the role of the permanent creditors’
council in the interim until the official com-
mittee is established. The ICC assumes
and performs all functions of the creditors’
council until the official creditors’ council
is established. (Id. at 53–4.)

Articles 32 through 36 provide a proce-
dure for the public listing of claims against
debtor and contesting claims. (Id. at 54.)
The Extraordinary Commissioner creates
a table of filed claims, a table of preferen-
tial claims and a table of rights to separate
satisfaction. (Id.) Along with these tables,
the Extraordinary Commissioner must
clearly indicate whether he contests any of
the claims listed in the tables. (Id.) The
tables of claims and the commissioner’s
stance on each claim are published on the
Croatian Court’s website. (Id.) If a credi-
tor does not commence a civil proceeding
within eight days after publication of the
table of claims, the right to contest the
claim is deemed waived. (Id.) Once a final
order is made, a claim, the claim’s pay-
ment rank and the claim’s category of
creditors are all considered effective as to



182 591 BANKRUPTCY REPORTER

both the debtor and all the debtor’s other
creditors. (Id.)

Part VI of the EA Law includes provi-
sions for the negotiation, acceptance by
creditors and approval by the court of a
settlement agreement. (Id. at 56–8.) The
settlement agreement envisioned and ne-
gotiated under the EA Law is essentially
the same as what is usually referred to as
a plan of reorganization in other restruc-
turing contexts. Within the prescribed
twelve-month (and optional additional
three month) period, the Extraordinary
Commissioner and creditors’ committee
must create a single settlement agreement.
(Id. at 57.) After a settlement agreement is
created, it is published on the Croatian
Court’s website; three days after publica-
tion, all creditors are deemed to have no-
tice of the agreement. (Id.) Within fifteen
days after publication of the settlement
agreement, the creditors vote upon the
settlement agreement at a hearing. (Id.)

Article 43, paragraph 14 describes the
voting outcome necessary to pass the set-
tlement agreement. It states:

The settlement agreement, or plan of
reorganization, shall be deemed adopted
if a simple majority of all creditors voted
for it and if in each category of the sum
of claims of creditors who voted for the
settlement agreement exceeds the sum
of claims of the creditors who voted
against the acceptance of the settlement
agreement. Exceptionally, it shall be
deemed that the creditors accepted the

settlement agreement if the total sum of
claims of the creditors who voted for the
settlement agreement amounts to at
least two thirds of the total claims.

(Id.)
Thus, there are two methods of approv-

ing a settlement agreement. (See id.) The
settlement agreement is approved either if
(1) more than half of all creditors by num-
ber (including non-voting creditors) vote in
favor of the Settlement Agreement and
more than half of all creditors in each
class 10 by value of claims vote in favor of
the Settlement Agreement or (2) two-
thirds of all voting creditors by claim
amount vote in favor of the Settlement
Agreement. (Id.) In other words, even if
the first method of approving the Settle-
ment Agreement cannot be achieved, the
Settlement Agreement can still be ap-
proved if the sum of all claims who vote in
favor of the agreement is at least two-
thirds of the total amount of all outstand-
ing claims. (Id.) Article 43, paragraph 18
provides that once the settlement agree-
ment is passed in accordance with para-
graph 14, all creditors, even those who do
not vote, shall be bound by the agreement.
(Id. at 58.) Therefore, it does not matter
whether a creditor has appeared or voted
on the settlement; if the settlement re-
ceives the requisite votes, it can be ap-
proved and has binding effect upon all
creditors. (See Id.) These portions of the
EA Law governing approval of the settle-
ment agreement therefore create a similar
effect to Bankruptcy Code § 1141(d)(1)(A)

10. Section 15 of the Settlement Agreement
explains ‘‘[c]reditors have been classified into
classes on the basis of claim type, meaning a
single creditor with several types of claims
may be represented in multiple classes. Such
classification shall be used for the purposes of
voting on this Settlement Plan pursuant to
Art. 43 EA Act. The classification of Creditors
per the above Court resolution is as follows:
small suppliers, in which class Creditors
whose claims do not exceed HRK 100,00 are

classified; large suppliers, in which class
Creditors whose claims exceed HRK 100,00
are classified; Noteholders, in which class
Creditors who are holders of notes issued by
the Debtor are classified; unsecured creditors,
in which class Creditors whose claims are not
secured by a separate satisfaction right are
classified; and secured creditors, in which
class Creditors whose claims are secured by a
separate satisfaction right are classified.’’
(Settlement Agreement § 15.)
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which provides, in part, that confirmation
of a plan ‘‘discharges the debtor from any
debt that arose before the date of such
confirmation TTT whether or not TTT a
proof of claim based on such debt is filed
or deemed filed TTTT’’ See 11 U.S.C.
§ 1141(d)(1)(A).

B. Model Law

In 1997, the United Nations Commission
on International Trade Law (‘‘UNCI-
TRAL’’) promulgated the Model Law on
Cross-Border Insolvency (the ‘‘Model
Law’’). Chapter 15 of the Bankruptcy
Code, which is based upon the Model Law,
was adopted by Congress in 2005. Before
2005, former section 304 of the Bankruptcy
Code provided the statutory framework
for dealing with ancillary cases filed in the
U.S. relating to foreign insolvency pro-
ceedings. Many of the principles—particu-
larly comity—that were applied in ancil-
lary proceedings under section 304 were
carried forward and apply today in Chap-
ter 15 cases. See In re Atlas Shipping A/S,
404 B.R. 726, 738 (Bankr. S.D.N.Y. 2009)
(‘‘Nevertheless, many of the principles un-
derlying § 304 remain in effect under
chapter 15. Significantly, chapter 15 specif-
ically contemplates that the court should
be guided by principles of comity and co-
operation with foreign courts in deciding
whether to grant the foreign representa-
tive additional post-recognition relief. This
is evidenced by the pervasiveness with
which comity appears in chapter 15’s pro-
visions. For example, § 1509 specifically
requires that if the court grants recogni-
tion under § 1517, it ‘shall grant comity or

cooperation to the foreign representative.’
11 U.S.C. § 1509(b)(3). In addition, § 1507
also explicitly directs the court to consider
comity in granting additional assistance to
the trustee.’’).

The Model Law is often described as an
attempt to create modified universalism,
which essentially entails allowing courts
outside of debtors’ home countries to open
and maintain secondary cases supplemen-
tal to the main proceedings. See, e.g., Ian
G. Williams & Adrian J. Walters, Modified
Universalism in Our Time? A Look at
Two Recent Cases in the U.S. and U.K.,
37-JUL Am. Bankr. Inst. J. 24 (2018). The
U.S. has a long tradition of recognizing
foreign restructuring proceedings. For ex-
ample, the Supreme Court’s 1883 decision
in Gebhard approved the recognition of a
Canadian scheme of arrangement. Canada
Southern Railway Co. v. Gebhard, 109
U.S. 527, 3 S.Ct. 363, 27 L.Ed. 1020 (1883).
In Gebhard, Chief Justice Waite explained
that ‘‘the true spirit of international comity
requires that schemes of this character,
legalized at home, should be recognized in
other countries.’’ 11 Id. at 548, 3 S.Ct. 363.
See also Victrix S.S. Co., S.A. v. Salen Dry
Cargo A.B., 825 F.2d 709, 713–14 (2d Cir.
1987); Cunard S.S. Co. v. Salen Reefer
Servs. AB, 773 F.2d 452, 458 (2d Cir.
1985).

[1, 2] As the Second Circuit explained
in JP Morgan Chase Bank v. Altos Hor-
nos de Mexico, S.A. de C.V.:

We have repeatedly held that U.S.
courts should ordinarily decline to adju-

11. The Court’s decision in Gebhard was
reached over a strong dissent by Justice Har-
lan which relied heavily on English case law
and commentaries by Joseph Story, James
Kent and others that, consistent with the
Gibbs rule, would not permit a discharge of
contractual obligations other than under the
law of the place of contracting. Id. at 546–47,
3 S.Ct. 363. Justice Harlan was particularly

troubled that the discharge in Gebhard was
based on a legislative act, with no judicial
hearing subject to due process requirements,
id. at 544, 3 S.Ct. 363, which is not an issue
in this case because the loan modification
here was approved by a creditor vote followed
by court approval following notice and a
hearing.
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dicate creditor claims that are the sub-
ject of a foreign bankruptcy proceeding.
‘‘Since ‘[t]he equitable and orderly dis-
tribution of a debtor’s property requires
assembling all claims against the limited
assets in a single proceeding,’ American
courts regularly defer to such actions.’’
Finanz AG, 192 F.3d at 246 (quoting
Victrix S.S. Co., S.A. v. Salen Dry Cargo
A.B., 825 F.2d 709, 713–14 (2d Cir.
1987) ); Allstate Life Ins. Co., 994 F.2d
at 999. In such cases, deference to the
foreign court is appropriate so long as
the foreign proceedings are procedurally
fair and (consistent with the principles
of Lord Mansfield’s holding) do not con-
travene the laws or public policy of the
United States.

412 F.3d 418, 424 (2d Cir. 2005).

While Altos Hornos was decided based
on section 304, before Chapter 15 became
effective in the U.S., the same principles
are enshrined in Chapter 15. See Atlas
Shipping, 404 B.R. at 738.

C. Comity in Chapter 15

Under the prior section 304 and the
current Chapter 15, American courts have
recognized the need to extend comity to
foreign bankruptcy proceedings. The equi-
table and orderly distribution of a debtor’s
property requires assembling all claims
against the limited assets in a single pro-
ceeding; if all creditors could not be bound,
a plan of reorganization would fail. ‘‘The
Second Circuit has frequently underscored
the importance of judicial deference to for-
eign bankruptcy proceedings.’’ In re Int’l
Banking Corp. B.S.C., 439 B.R. 614, 624
(Bankr. S.D.N.Y. 2010) (citing Finanz AG
Zurich v. Banco Economico S.A., 192 F.3d
240, 246 (2d Cir. 1999); Maxwell, 93 F.3d
at 1048; Allstate Life Ins. Co. v. Linter

Grp. Ltd., 994 F.2d 996, 999 (2d Cir. 1993);
Cunard, 773 F.2d at 458).

[3] The issue here is whether this
Court, in the exercise of comity, should
recognize and enforce the Settlement
Agreement approved by the Croatian
Court following creditor approval. There is
nothing exceptional in the Croatian Court’s
exercise of jurisdiction over the Croatian
Foreign Debtors’ assets and creditors’
claims in the insolvency proceeding.

In section II.A., the Court has described
the provisions of the EA Law in considera-
ble detail. In substance and effect, the EA
Law tracks closely to the structure of the
U.S. Bankruptcy Code and many other
foreign insolvency laws. Creditors’ rights
to meaningful participation in insolvency
proceedings is required and creditor ap-
proval of a settlement agreement is also
required. As explained in section II.D.,
below, the record establishes that the EA
Proceeding was procedurally fair.

While enterprise group aspects of the
EA Law are novel, these Chapter 15 cases
dealing with nine entities that have their
centers of main interest (‘‘COMI’’) in Croa-
tia do not push the boundaries of cross-
border insolvency law. Therefore, recogni-
tion and enforcement of the Settlement
Agreement with respect to the Foreign
Debtors safely fall within established prin-
ciples.12 As such, is there any basis to
decline to recognize and enforce the re-
sults?

The Supreme Court concluded in Ten-
nessee Student Assistance Corp. v. Hood,
541 U.S. 440, 447, 124 S.Ct. 1905, 158
L.Ed.2d 764 (2004), that the discharge of
debt in a U.S. bankruptcy proceeding is
proper because it is an in rem proceeding.
A single court should resolve all claims to
property of the debtor, which necessarily

12. It is noteworthy that no objections were
filed to recognition and enforcement of the

Settlement Agreement within the territorial
jurisdiction of the United States.
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requires that the court resolve all creditor
claims that have been, or could have been,
asserted, provided that the creditors have
received the notice required by due pro-
cess. Thus, in an in rem proceeding, per-
sonal jurisdiction over all creditors is not
required; the court determines the credi-
tors’ rights to receive distributions from all
property of the debtor that is part of the
estate. A creditor cannot ignore or avoid a
Chapter 11 case and later sue to recover
on its prepetition claim. Upon confirmation
of a Chapter 11 plan, section 1141(d)(1)(A)
discharges the debtor from any debt that
arose before the date of confirmation,
whether or not the creditors filed a proof
of claim or accepted the plan. A successful
reorganization would not be possible if
creditors could simply ignore the bank-
ruptcy proceeding and then seek to recov-
er on their prior claims. Therefore, the in
rem classification of a bankruptcy proceed-
ing is key—in rem jurisdiction gives the
court the authority to administer all the
debtor’s assets and resolve the rights of all
creditors to all the debtor’s property, and
these are crucial steps in a successful re-
structuring. There is no reason that these
same principles should not apply when
considering recognition of the Croatian
Proceeding, with the same consequences
for a confirmed settlement agreement—
namely, the discharge and modification of
prepetition claims like the effect of section
1141(d)(1)(A). (See Settlement Agreement
§ 16.1.2.)

[4, 5] Federal courts generally extend
comity when the foreign court had proper
jurisdiction and enforcement does not prej-
udice the rights of United States citizens
or violate domestic public policy. See also

Cunard S.S. Co. Ltd., 773 F.2d at 457.
‘‘Comity takes into account the interests of
the United States, the interests of the
foreign state or states involved, and the
mutual interests of the family of nations in
just and efficiently functioning rules of in-
ternational law.’’ In re Artimm, S.r.L., 335
B.R. 149, 161 (Bankr. C.D. Cal. 2005) (cit-
ing Maxwell Commc’n Corp. v. Societe
Generale (In re Maxwell Commc’n Corp.),
93 F.3d 1036, 1048 (2d Cir. 1996) ).

From the record before this Court—
particularly since no objections have been
filed—the Court concludes that the Croa-
tian Proceeding was procedurally fair, pro-
vided proper notice to all creditors and,
through the Settlement Agreement, deter-
mined the rights of all creditors to proper-
ty that was subject to the jurisdiction of
the Croatian Court. Is there any reason,
then, not to recognize and enforce the
Settlement Agreement within the territori-
al jurisdiction of the United States? This
Court believes there is not. Nonetheless,
the issue (of whether recognition of the
entire Settlement Agreement is appropri-
ate within the territorial U.S.) arises be-
cause of the English courts’ enforcement
of the Gibbs rule, discussed below, which
could lead an English court to conclude
that certain aspects of the Settlement
Agreement cannot be enforced in England
against creditors holding English law gov-
erned debt. Such a refusal of the English
court to enforce parts of the Settlement
Agreement would most certainly cause the
Settlement Agreement to fail considering
the amount of prepetition debt governed
by English law.13 That would be unfortu-
nate, indeed.

13. As Chief Justice Waite said in Gebhard, 109
U.S. at 539, 3 S.Ct. 363, ‘‘[u]nless all parties
in interest, wherever they reside, can be
bound by the arrangement which is sought to
have legalized, the scheme may fail. All home
creditors can be bound. What is needed is to

bind those who are abroad. Under these cir-
cumstances the true spirit of international
comity requires that schemes of this charac-
ter, legalized at home, should be recognized
in other countries.’’
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[6, 7] While recognition of the foreign
proceeding turns on the objective criteria
under section 1517, ‘‘relief [post-recogni-
tion] is largely discretionary and turns on
subjective factors that embody principles
of comity.’’ In re Bear Stearns High-Grade
Structured Credit Strategies Master Fund,
Ltd., 389 B.R. 325, 333 (S.D.N.Y. 2008)
(citing §§ 1507, 1521 and 1525). Once a
case is recognized as a foreign main pro-
ceeding, as has already occurred here,
Chapter 15 specifically contemplates that
the court will exercise its discretion consis-
tent with principles of comity. See general-
ly Allan L. Gropper, Current Devs. in Int’l
Insolvency Law: A United States Perspec-
tive, 15 J. BANKR. L. & PRAC. 2, Art. 3, at 3–
5 (2006) (hereinafter ‘‘Gropper’’).

[8] The court should be guided by
principles of comity and cooperation with
foreign courts in deciding whether to grant
the foreign representative additional post-
recognition relief. See In re Cozumel Car-
ibe S.A. de C.V., 482 B.R. 96, 114–15
(Bankr. S.D.N.Y. 2012) (concluding that a
central tenet of Chapter 15 is the impor-
tance of comity in cross-border insolvency
proceedings); Atlas Shipping, 404 B.R. at
738; see also In re Rede Energia S.A., 515
B.R. 69, 93 (Bankr. S.D.N.Y. 2014) (hold-
ing that a request for relief by a foreign
representative (1) to enforce a foreign re-
organization plan and confirmation deci-
sion even where the relief provided in the
plan conflicts or is inconsistent with the
relief available in a Chapter 11 plan, and
(2) to enjoin acts in the U.S. in contraven-
tion of the plan and decision is relief of a
type that courts have previously granted
under section 304).

In addition to providing deference to
foreign judgements, comity may also allow
a U.S. court ‘‘to decline to exercise juris-
diction in favor of a pending foreign pro-
ceeding,’’ where ‘‘the foreign tribunal has
taken jurisdiction but not yet issued a

judgement.’’ William S. Dodge, Int’l Comi-
ty in Am. Law, 115 COLUM. L. REV. 2071,
2106 (2015). As between deferring to a
foreign judgement or to a foreign pending
proceeding, ‘‘[w]hat changes is the time at
which the question [whether to defer to a
foreign tribunal’s resolution of a dispute] is
asked.’’ Id. Courts have generally recog-
nized their ability to decline to exercise
jurisdiction in deference to a case already
being adjudicated abroad. See, e.g., Mujica
v. AirScan Inc., 771 F.3d 580, 599 (9th Cir.
2014) (‘‘[A]djudicatory comity involves TTT

the discretion of a national court to decline
to exercise jurisdiction over a case before
it when that case is pending in a foreign
court with proper jurisdiction.’’ (citation
and quotation marks omitted) ); In re Ar-
capita Bank B.S.C.(c), 575 B.R. 229, 238
(Bankr. S.D.N.Y. 2007) (‘‘[C]omity among
the courts or adjudicative comity may be
viewed as a discretionary act of deference
by a national court to decline to exercise
jurisdiction in a case properly adjudicated
in a foreign state.’’ (citations and quotation
marks omitted) ); In re Ionica PLC, 241
B.R. 829, 841 (Bankr. S.D.N.Y. 1999) (dis-
missing ancillary proceeding filed under
former section 304 because of pending in-
solvency proceeding in the U.K.).

In other words, this case presents a
unique challenge in the exercise of comity
under Chapter 15, because the internation-
al litigation surrounding the Croatian Pro-
ceeding and Settlement Agreement that
this Court is asked to recognize and en-
force could be seen as complicating this
Court’s own comity analysis by requiring
the Court to consider all of the other coun-
tries’ decisions in addition to the analysis
of whether to extend comity to the Croa-
tian Proceeding and resulting Settlement
Agreement on their own merit. However,
the Court does not ultimately need to per-
form the broader analysis of comity with
respect to every nation involved, because
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the Court’s decision to recognize and en-
force the Settlement Agreement is effec-
tive within the territorial jurisdiction of the
United States. As such, if a foreign credi-
tor has a claim governed by English law
that is modified by the Settlement Agree-
ment and wants to challenge the Croatian
modification of that claim, the creditor
may still challenge enforcement of the
claim in the English courts.

D. Recognition of the Croatian Pro-
ceeding and Settlement Agree-
ment in the United States

As previously stated, on September 21,
2018, the Court entered an order recogniz-
ing the Croatian Proceeding as a foreign
main proceeding. (ECF Doc. # 30.) The
analysis supporting that conclusion will not
be repeated here. The effects of the deci-
sion to recognize the Croatian Proceeding
as a foreign main proceeding merit some
discussion.

1. Automatic effects of Chapter 15
Foreign Main Proceeding

Recognition

Upon a court’s determination that a pro-
ceeding constitutes a foreign main pro-
ceeding as described above, section 1520 of
the Bankruptcy Code provides that certain
relief commences immediately, while sec-
tion 1521 provides additional relief that
may be granted at the court’s discretion.
Compare 11 U.S.C. § 1520(a) (‘‘Upon rec-
ognition of a foreign proceeding that is a
foreign main proceeding- (1) sections 361
and 362 apply with respect to TTT property
of the debtor that is within the territorial
jurisdiction of the United States TTT’’),
with 11 U.S.C. § 1521(a) (‘‘Upon recogni-
tion of a foreign proceeding, whether main
or nonmain, where necessary to effectuate
the purposes of this chapter TTT the court
may TTT grant any appropriate relief
TTTT’’ (emphasis added) ).

[9] Section 1520 details the mandatory
relief that is automatically granted upon
recognition of a foreign main proceeding
under Chapter 15. 11 U.S.C. § 1520. Sec-
tion 1520(a)(1) provides that the automatic
stay will apply to all the debtor’s property
that is located within the territorial juris-
diction of the United States. The statute
refers specifically to the property of the
debtor, as opposed to the property of the
estate, since there is no estate in a Chap-
ter 15 case. See, e.g., Atlas Shipping, 404
B.R. at 739. Despite this difference, the
automatic effect of recognition of a foreign
main proceeding under section 1520(a) is
an imposition of an automatic stay on any
action regarding the debtor’s property lo-
cated in the United States. Id.

Additionally, once section 1520(a) ap-
plies, sections 363, 549 and 552 apply with
respect to any transfers of a debtor’s inter-
est in property within the United States.
11 U.S.C. § 1520(a)(2). These provisions
allow a foreign representative to operate
the debtor’s business in the United States
by exercising the rights and powers of a
trustee under sections 363 and 552.

2. Discretionary Relief including
Recognition of a Plan and

Third-Party Releases

The grant of additional, discretionary
relief under Chapter 15 is largely depen-
dent upon principles of comity discussed
above. See Atlas Shipping, 404 B.R. at 738
(‘‘While recognition of the foreign proceed-
ing turns on the objective criteria under
§ 1517, ‘relief [post-recognition] is largely
discretionary and turns on subjective fac-
tors that embody principles of comity’ ’’
(quoting In re Bear Stearns High–Grade
Structured Credit Strategies Master Fund,
Ltd., 389 B.R. 325, 333 (S.D.N.Y. 2008) ).
Once a case is recognized as a foreign
main proceeding, Chapter 15 specifically
contemplates that the court will exercise
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its discretion consistent with principles of
comity. See generally Gropper, at 3–5.

Whether a foreign proceeding is held to
be main or non-main, section 1521(a) out-
lines the discretionary relief that a court
may order upon recognition of a foreign
proceeding. 11 U.S.C. § 1521(a); see Atlas
Shipping, 404 B.R. at 738 (‘‘The discretion
that is granted is ‘exceedingly broad’ since
a court may grant ‘any appropriate relief’
that would further the purposes of chapter
15 and protect the debtor’s assets and the
interests of creditors.’’). That said, section
1522(a) only allows courts to provide addi-
tional discretionary relief under section
1519 or 1521 if the interests of creditors
are sufficiently protected. The list of forms
of discretionary relief provided under sec-
tion 1521 are considered illustrative, as
opposed to exclusive. 11 U.S.C. 1521 (the
list of discretionary relief options begins
with the word ‘including,’ indicating that
discretionary relief includes, but is not lim-
ited to, the following listed items).

The Court’s discretionary relief under
section 1521 of the Code may either allow
the foreign representative to merely ad-
minister the debtor’s assets in the United
States, but require that those assets re-
main here, or may allow the foreign repre-
sentative to remove the debtor’s assets
from the United States. 11 U.S.C.
§§ 1521(a)(5) and 1521(b); see, e.g., Atlas
Shipping, 404 B.R. at 740. Section
1521(a)(5) entrusts to the foreign represen-
tative the ‘‘administration or realization’’ of
the debtor’s assets within the United
States. 11 U.S.C. § 1521(a)(5). This is part
of the relief the Foreign Representative
requested in the present case. It is not to
be confused with the optional relief provid-
ed by section 1521(b), which allows the
Court to ‘‘entrust the distribution’’ of the
debtor’s assets within the United States to
the foreign representative. 11 U.S.C.
§ 1521(b). This alternative provision allows

the debtor’s assets to exit the United
States for distribution. See Atlas Ship-
ping, 404 B.R. at 740. The Foreign Repre-
sentative here did not seek relief under
section 1521(b).

Finally, section 1507 also deals with ad-
ditional discretionary relief, which may in-
clude recognition and enforcement of a
plan reached in a foreign proceeding. As
this Court explained in Atlas Shipping:

In addition to § 1521’s provisions re-
garding ‘any appropriate relief,’
§ 1507(b) provides that a court, [i]n de-
termining whether to provide additional
assistance TTT shall consider whether
such additional assistance, consistent
with the principles of comity, will rea-
sonably assure—
(1) just treatment of all holders of
claims against or interests in the debt-
or’s property;
(2) protection of claim holders in the
United States against prejudice and in-
convenience in the processing of claims
in such foreign proceeding;
(3) prevention of preferential or fraud-
ulent dispositions of property of the
debtor;
(4) distribution of proceeds of the debt-
or’s property substantially in accordance
with the order prescribed by this title;
and
(5) if appropriate, the provision of an
opportunity for a fresh start for the
individual that such foreign proceeding
concerns.

404 B.R. at 740 (internal citations omitted).

[10] ‘‘Pursuant to section 1507, the
court is authorized to grant any ‘additional
assistance’ available under the Bankruptcy
Code or under ‘other laws of the United
States,’ provided that such assistance is
consistent with the principles of comity
and satisfies the fairness considerations
set forth in section 1507(b).’’ Rede Ener-
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gia, 515 B.R. at 90. As with section 1521,
relief under section 1507 may include rec-
ognition and enforcement of a plan ap-
proved by a foreign court. Id. at 94–5.

Thus, the principal question in determin-
ing whether to recognize and enforce the
Settlement Agreement’s terms under
Chapter 15 ultimately boils down to a
question of the appropriateness of grant-
ing comity to the foreign court approval of
the Settlement Agreement. In Metcalfe &
Mansfield, 421 B.R. 685, 688 (Bankr.
S.D.N.Y. 2010), this Court considered rec-
ognition of a Canadian plan of reorganiza-
tion, and specifically questioned whether it
would be appropriate to extend comity to
the Canadian plan if it contained provi-
sions, such as third-party releases, that
may not be allowed in plenary United
States bankruptcy proceedings under
Chapter 11. Even though the Court noted
that it was not clear that the third-party
releases contained in the Canadian plan
would be permitted under U.S. law, the
Court found that the proper inquiry was
whether the Canadian plan’s provisions
should nevertheless be enforced under
Chapter 15. Id. at 696. This Court ex-
plained, ‘‘Chapter 15 specifically contem-
plates that the court should be guided by
principles of comity and cooperation with
foreign courts in deciding whether to grant
the foreign representative additional post-
recognition relief.’’ Id. Therefore, even
though Chapter 15 contains the explicit
public policy exception in section 1506,
which provides, ‘‘[n]othing in this chapter
prevents the court from refusing to take
an action governed by this chapter if the
action would be manifestly contrary to the
policy of the U.S.,’’ the Metcalfe decision
explained that even if the law in the U.S.
may have provided differing results, this
alone did not prevent a recognition of the
Canadian plan under broader principals of
comity. See 11 U.S.C. § 1506; see also
Metcalfe & Mansfield, 421 B.R. at 697.

What factors, then, should determine
whether a U.S. Court should extend comi-
ty to a foreign main proceeding’s plan of
reorganization? The Metcalfe & Mansfield
decision noted several factors, including
whether the foreign proceeding provided a
full and fair opportunity for creditors to be
heard consistent with due process, and
whether the plan was approved by the
debtor’s creditors and the foreign court.
See Metcalfe & Mansfield, 421 B.R. at
698–99.

Courts should also look to circumstances
in which U.S. courts have refused to recog-
nize foreign plans of reorganization to fur-
ther understand when the denial of comity
is appropriate. As already discussed, the
Fifth Circuit affirmed the bankruptcy
court’s refusal to recognize a plan of reor-
ganization approved by a Mexican court
due to considerations of comity. See Vitro,
701 F.3d at 1039. The plan in Vitro, like
the plan in Metcalfe & Mansfield, dis-
charged obligations of creditors as well as
of third-party guarantors. The Court of
Appeals decision affirming the bankruptcy
court focused on the fact that the plan in
Vitro was only approved with ‘‘insider’’
votes. As a result, the Court of Appeals
concluded that the bankruptcy court did
not abuse its discretion in refusing to
grant comity and enforce the Mexican
plan.

This Court’s recent decision in Avanti,
582 B.R. at 617–18, recognized and en-
forced a scheme of arrangement, including
a release of third-party guarantees, that
was approved by creditors and by the
High Court of England and Wales. After
reviewing Metcalfe & Mansfield and Vitro,
the Court upheld the scheme of arrange-
ment, noting that ‘‘Avanti’s Scheme Credi-
tors had a full and fair opportunity to vote
on, and be heard in connection with, the
Scheme.’’ Avanti, 582 B.R. at 618. The
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Avanti decision also referred to seminal
Supreme Court jurisprudence dealing with
when a U.S. court should recognize and
enforce a foreign judgment under princi-
ples of comity. Id. at 616. Quoting Hilton
v. Guyot, the Court stated:

The Supreme Court has held that a for-
eign judgment should not be challenged
in the US if the foreign forum provides:
‘‘[A] full and fair trial abroad before a
court of competent jurisdiction, conduct-
ing the trial upon regular proceedings,
after due citation or voluntary appear-
ance of the defendant, and under a sys-
tem of jurisprudence likely to secure an
impartial administration of justice be-
tween the citizens of its own country and
those of other countries, and there is
nothing to show either prejudice in the
court, or in the system of laws under
which it [is] sitting TTT’’.

Id. (quoting Hilton v. Guyot, 159 U.S. 113,
202–03, 16 S.Ct. 139, 40 L.Ed. 95 (1895).

The Avanti opinion provides a helpful
summary of cases in which courts have
enforced third-party releases in foreign
proceedings under sections 1507 and 1521.
Avanti, 582 B.R. at 617; see also In re
Ocean Rig UDW Inc., 570 B.R. 687
(Bankr. S.D.N.Y. 2017) (recognizing and
enforcing scheme of arrangement that re-
leased affiliate guarantees); In re Tower-
gate Fin. plc, Case No. 15–10509–SMB
(Bankr. S.D.N.Y. Mar. 27, 2015) [ECF
Doc. # 16]; In re New World Res. N.V.,
Case No. 14–12226–SMB (Bankr. S.D.N.Y.
Sept. 9, 2014) [ECF Doc. # 20]; In re
Sino–Forest Corp., 501 B.R. 655, 665
(Bankr. S.D.N.Y. 2013) (enforcing foreign
order containing third-party releases); In
re Magyar Telecom B.V., Case No. 13-
13508-SHL, 2013 WL 10399944 (Bankr.
S.D.N.Y. Dec. 11, 2013) [ECF Doc. # 26];
Metcalfe & Mansfield, 421 B.R. at 696
(‘‘[P]rinciples of enforcement of foreign
judgments and comity in chapter 15 cases

strongly counsel approval of enforcement
in the United States of the third-party
non-debtor release and injunction provi-
sions included in the Canadian Orders,
even if those provisions could not be en-
tered in a plenary chapter 11 case.’’).

[11] Finally, the decision-making calcu-
lus for determining whether to grant comi-
ty to a foreign court’s action may be honed
by the list of non-exclusive factors used by
the Second Circuit to analyze whether for-
eign proceedings are procedurally fair. In
analyzing procedural fairness, the Second
Circuit has looked at the following factors:

(1) Whether creditors of the same class
are treated equally in the distribution of
assets; (2) whether the liquidators are
considered fiduciaries and are held ac-
countable to the court; (3) whether cred-
itors have the rights to submit claims
which, if denied, can be submitted to a
bankruptcy court for adjudication; (4)
whether the liquidators are required to
give notice to potential claimants; (5)
whether there are provisions for credi-
tors meetings; (6) whether a foreign
country’s insolvency laws favor its own
citizens; (7) whether all assets are mar-
shalled before one body for centralized
distribution; and (8) whether there are
provisions for an automatic stay and for
the lifting of such stays to facilitate the
centralization of claims.

Finanz AG Zurich, 192 F.3d at 249.

With respect to the Croatian Proceed-
ing, the record reflects that the Foreign
Debtors’ creditors received proper notice
of the Croatian Proceeding and of these
Chapter 15 cases. The record also reflects
that the substance and procedures set
forth in the EA Law comport with broadly
recognized principles for insolvency laws.
Moreover, the creditor distributions ap-
proved in the Settlement Agreement close-
ly follow the waterfall provisions of the
U.S. Bankruptcy Code. Additionally, as
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discussed above, over two-thirds of non-
insider creditors voted to approve the Set-
tlement Agreement, avoiding the taint of
the insider votes that prevented recogni-
tion and enforcement in the Vitro case.

Additionally, the standards for due pro-
cess set forth in the Second Circuit’s non-
exclusive list of factors for procedural fair-
ness in Finanz AG Zurich were satisfied
by the Croatian Proceeding. As outlined in
the EA Law, creditors have been grouped
into five classes and participated in the
drafting and approval of the Settlement
Agreement, which provides for payout
where creditors of the same class are
treated equally, satisfying the first Finanz
factor.14 The Foreign Representative acts
as a fiduciary and is overseen by the Croa-
tian Court throughout this process, which
is consistent with the second Finanz factor
of procedural fairness. After the Settle-
ment Agreement was approved by a ma-
jority of creditors and approved by the
Croatian court on July 6, 2018, approxi-
mately 92 complaints were filed against
confirmation, showing that creditors have
the right to submit denied or contested
claims for further adjudication, consistent
with the third Finanz factor for procedur-
al fairness. According to Agrokor’s official
website, the company responded to all 92
complaints in one submission to the Com-
mercial Court on September 4, 2018. The
issue is still pending before the Croatian
Court; enforcement of the Settlement
Agreement will not commence in Croatia
until the Court issues its final order. Thus,
creditors who opposed the Settlement
Agreement have been able to seek further
adjudication in the Croatian Court system.

Satisfying the fourth Finanz factors, the
EA Law required published notification to
creditors on the Court’s website. Satisfying

the fifth Finanz factor, the EA Law pro-
vides for creditors meetings, which were
held. Indeed, the Temporary Creditor’s
Council continues to meet and was in-
formed of the complaints as well as Agro-
kor’s responses to the complaints at the
most recent meeting. Agrokor held its
22nd creditor meeting on September 13,
2018. Representatives of all five creditor
groups attended the meeting, including
Sberbank as a representative of the unse-
cured creditors, and Knighthead Capital
Management, LLC as the representative
of the bond holders’ creditor group. Fi-
nanz factors seven and eight—regarding
the creation of a centralized distribution
and the creation of an automatic stay—are
both provided for by the EA Law.

Finally, no objections to the recognition
of the Settlement Agreement have been
brought before this Court. All evidence
before the Court demonstrates that credi-
tors received due process and will be bet-
ter off under the Settlement Agreement
than they would be in a liquidation. The
Foreign Representative affirms that the
‘‘Croatian proceedings TTT will allow the
[Foreign] Debtors to restructure in the
most efficient manner without jeopardizing
creditors’ rights.’’ (ECF Doc. # 5 ¶ 40.)
The affirmation of a Croatian legal repre-
sentative who practices complex commer-
cial litigation in Croatia, provides that
‘‘[p]ursuant to the Settlement Agreement,
the creditors will receive a better outcome
in respect of their claims than they would
in a Croatian bankruptcy or liquidation
process.’’ (ECF Doc. # 6 ¶ 9.) Thus, the
essential contours of a foreign proceeding
that should be granted comity in the U.S.
are present. As such, the Settlement
Agreement should be recognized in full
within the territorial jurisdiction of the

14. The Court has already indicated that the
percentage recovery to the holders of English
Law Governed Loans and New York Law

Governed Notes is projected to be 50.8 per-
cent. The Loans and Notes are both unse-
cured.
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United States, including the provisions
modifying the English law governed debt
and the New York law governed debt.
Courts in other jurisdictions will make
their own, independent decisions whether
to recognize and enforce the Settlement
Agreement.

E. The Gibbs Rule

Because Chapter 15’s principal criterion
for recognizing foreign proceedings and
recognizing and enforcing a reorganization
plan is a comity analysis, it is appropriate
for this Court to consider the effects of a
decision to extend comity to one nation if
doing so could be seen as a refusal to
extend comity to the laws of another—
particularly where a majority of the debt
to be modified is governed by the law of
the latter nation. In these circumstances, a
complete comity analysis requires at least
consideration of, even if not ultimately
lending deference to, English law.

The Gibbs rule remains the governing
law in England despite its seeming incon-
gruence with the principle of modified uni-
versalism espoused by the Model Law and
a broad consensus of international insol-
vency practitioners and jurists. See, e.g.,
Kannan Ramesh, The Gibbs Principle: A
Tether on the Feet of Good Forum Shop-
ping, 29 Sing. Acad. L.J. 42, 43 (2017)
(noting that modified universalism is the
theoretical core of the Model Law and is
increasingly recognized by an international
consensus as the way cross-border insol-
vencies should be dealt with moving for-
ward). The essence of modified universal-
ism is that ‘‘bankruptcy proceedings TTT

should be unitary and universal, recog-

nized internationally and effective in re-
spect of all the bankrupt’s assets.’’ Id. The
essence of the Gibbs rule, on the other
hand, is territorialism.

In Gibbs, Lord Esher questions, ‘‘Why
should the plaintiffs be bound by the law
of a country to which they do not belong,
and by which they have not contracted to
be bound?’’ 15 25 QDB at 406. Throughout
the Gibbs opinion, Lord Esher characteriz-
es the recognition of a foreign insolvency
proceeding as an issue of contract law
between a single debtor and creditor. Id. If
the contract was made in England and
meant to be performed in England, Lord
Esher reasoned that a breach of contract
should be determined by the laws in Eng-
land, not discharged by a French insolven-
cy proceeding. Id. at 404. Thus, Gibbs
characterizes the recognition of foreign in-
solvency proceedings as a contractual issue
to be settled in the territory with the
governing contract.

Despite the clear territorial slant of the
Gibbs rule, it was recently followed by the
English High Court. In a 2018 decision,
Justice Hildyard began his opinion by not-
ing the tension between the Gibbs rule and
the principle of modified universalism in
the CBIR. Bakshiyeva v. Sberbank of Rus-
sia, et al. [2018] EWHC 59 (Ch). The
Bakshiyeva court was asked to recognize
and enforce proceedings in Azerbaijan that
sought to restructure Azerbaijan’s largest
bank. Bakshiyeva, the foreign representa-
tive for the Azerbaijan proceeding, sought
a permanent stay imposed in England so
that English creditors would have to par-
ticipate in the centralized, Azerbaijan pro-

15. Lord Esher’s question may be compared
with Supreme Court Justice Waite’s commen-
tary seven years earlier in the Canada South-
ern Ry. v. Gebhard case. 109 U.S. 527, 3 S.Ct.
363, 27 L.Ed. 1020 (1883). In that opinion,
Justice Waite says, ‘‘every person who deals
with a foreign corporation impliedly subjects

himself to such laws of the foreign govern-
ment TTTT It follows, therefore, that anything
done at the legal home of the corporation,
under the authority of such laws, which dis-
charges it from liability there, discharges it
everywhere.’’ Id. at 537-38, 3 S.Ct. 363.
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ceedings. Two of the bank’s creditors, who
held English law governed debt instru-
ments and had not participated in any way
in the foreign proceeding, invoked the
Gibbs rule. Justice Hildyard agreed with
the creditors, finding that the CBIR did
not allow a foreign court to change or
discharge the substantive rights of credi-
tors conferred by English law. The deci-
sion reaffirmed the priority of the common
law Gibbs rule over the more recently
adopted CBIR.16 In addition to governing
English cross-border insolvency law for
the past century, Gibbs has been influen-
tial and accepted in other Commonwealth
countries including Canada and Australia.
See Ian F. Fletcher, Insolvency in Private
Int’l Law, Oxford Private International
Law Series at 130 (2d ed, 2005).

Agrokor’s counsel argued that although
the Gibbs rule remains in force in Eng-
land, an exception to the Gibbs rule applies
in Agrokor to creditors holding English
law governed debt because they voted in
favor of the Settlement Agreement or oth-
erwise submitted to the jurisdiction of the
Croatian court. Rubin v. Eurofinance SA,
a decision by the Supreme Court of Eng-
land, was cited as providing the relevant
exception to the Gibbs rule—when a credi-
tor submits to the jurisdiction of a foreign
court, either by submitting its claims in
the foreign insolvency proceeding or other-
wise agreeing to be bound thereby, then
the creditor will be bound in that proceed-
ing and Gibbs will no longer apply. See
Rubin v. Eurofinance SA (2012) UKSC 46
at ¶ 157–67 (Eng.) (holding that creditors
who filed proofs of debt and participated in
a creditors’ meeting, but did not file an
appearance, had nonetheless submitted to

the jurisdiction of an Australian court and
were bound by that Australian proceed-
ing). Agrokor’s counsel asserted:

Here, the Gibbs Rule does not govern
the English Law Governed Loans com-
promised by the Settlement Agreement
because all holders of the Agrokor
Group’s English Law Governed Loans
submitted their claims in full in the
Croatian Proceedings and, as such, the
holders submitted to the jurisdiction of
the Croatian courts.

(Brief in Further Support ¶ 48.)

While counsel argued that all holders of
English Law Governed Loans submitted
their claims in the EA Proceeding, no evi-
dence was presented to support that con-
tention, and the vote tally in the EA Pro-
ceeding shows that not all creditors voted
on the Settlement Agreement. The appro-
priate time and place for the Foreign
Debtors to raise their argument will be in
any further proceedings in the English
court.

While the English court has yet to de-
cide whether to recognize and enforce the
Settlement Agreement, the English court
discussed Gibbs before holding that the
Croatian Proceeding should be recognized
as a foreign main proceeding in England,
concluding that the proceeding did not
manifestly violate English public policy.
(English Decision ¶ 131.) The court did not
reach the issue of whether the Gibbs rule
applies and bars recognition and enforce-
ment of the Settlement Agreement. The
decision whether to recognize and enforce
the Settlement Agreement is likely to im-
plicate a more demanding analysis under
Gibbs.

16. Interestingly, one of the two creditors in
the Bakshiyeva case, Sberbank, happens to be
the largest pre-petition lender of English Law
Governed Loans to Agrokor d.d. in the cur-
rent Croatian Proceeding. In contrast to its
position in Bakshiyeva, in which it did not

participate in any way in the foreign proceed-
ings, Sberbank was a member of the five
member Interim Creditors Committee and
voted in favor of the Croatian Settlement
Agreement.
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The fact that England applies the Gibbs
rule and refuses to recognize a discharge
or modification of English law debt ap-
proved by a court outside of England is
not, in this Court’s view, a basis for this
Court to decline to recognize and enforce
the Settlement Agreement within the ter-
ritorial jurisdiction of the United States.
On this issue, the Court agrees with Jus-
tice Kannan Ramesh of the Supreme
Court of Singapore in his opinion in Pacif-
ic Andes Resources Development Ltd,
[2016] SGHC 210. Justice Ramesh explains
that, in his view, the parties to a contractu-
al relationship governed by the law of a
jurisdiction adhering to the Gibbs rule
should be attributed with the expectation
that their claims might be discharged in
proceedings in a jurisdiction where the
debtor has an established connection based
on residence or ties of business. Pacific
Andes, SGHC 210 at ¶ 48. This view, of
course, contrasts with Gibbs, where the
court did not think that it was fair to
attribute any expectation of or consent to
the jurisdiction of French bankruptcy law
to the English merchant who contracted
with the French company that was domi-
ciled in Paris. Justice Ramesh’s view also
differs from the more recent Rubin deci-
sion, in which Lord Collins declares it
‘‘wholly unrealistic’’ that ‘‘a person who
sells goods to a foreign company accepts
the risk of the insolvency legislation of the
place of incorporation’’ without providing
further explanation on the point.17 Rubin
UKSC 46 at ¶ 116 (Eng.).

In Pacific Andes, Justice Ramesh dis-
cusses several academic criticisms of the
Gibbs rule’s continued application in global
bankruptcy proceedings. One of the
lengthier excerpts is the criticism provid-

ed by Look Chan Ho, author of Cross-
Border Insolvency: Principles and Prac-
tice (Sweet & Maxwell 2016). Look Chan
Ho criticizes the notion that insolvency
proceedings should be characterized as
contractual issues. As mentioned above,
the original Gibbs opinion discussed the
idea that parties to a contract should be
able to choose the law that would govern
their interactions, even in the potentially
unexpected situation of a bankruptcy pro-
ceeding. The fact that the Gibbs rule is
premised on a predominately contractual
analysis is reinforced by the Rubin excep-
tion to the rule, which says that if a party,
who otherwise would not be bound to a
foreign proceeding, nonetheless chooses to
consent to the foreign forum’s jurisdiction,
the rule will no longer apply. Thus, the
Gibbs rule centers around the idea of a
party’s contractual or consensual choice to
be bound to a certain forum’s rules.

A theoretical and practical issue with
applying such a contractual analysis in the
context of insolvency proceedings, as Look
Chan Ho and others argue, is that bank-
ruptcy discharges by their very nature
imply diverging from the terms of most of
the debtor’s prepetition contracts. The pri-
mary disputes in a bankruptcy are ordi-
narily not about the rights of a single
creditor against the debtor; insolvency
proceedings are collective proceedings in
which the rights of all creditors are deter-
mined for a slice of a pie that is not big
enough to repay all creditors in full. A
fundamental tenet of the U.S. bankruptcy
system, also applied under the new Croa-
tian law and most other modern insolvency
laws, is that creditors of the same class are
entitled to equality of distribution. Allow-
ing creditors with claims governed by En-
glish law to recover a greater percentage

17. Lord Collins’ view about what is ‘‘unrealis-
tic’’ obviously differs markedly from the view
of the Chief Justice Waites in Gebhard, decid-
ed in 1883, that everyone who deals with a

foreign corporation impliedly subjects himself
to foreign law, including a discharge from
liability. 109 U.S. at 537–38, 3 S.Ct. 363.
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of their claims than creditors with claims
governed, for example, by New York law,
would violate the fundamental principle of
equality of distribution. As already dis-
cussed, the Settlement Agreement pro-
vides for equality of distribution between
the holders of the English law governed
and New York law governed debt.

Additionally, as Look Chan Ho notes,
framing the issue of which law should gov-
ern a creditor’s rights in a bankruptcy as a
solely contractual issue between two par-
ties overlooks orthodox English classifica-
tion of bankruptcy as an in rem proceed-
ing.18 The Gibbs rule’s contractual analysis
seems to be based on the contractual par-
ties’ expectations; but if parties’ expecta-
tions created the rule, is it realistic for
creditors to multinational corporations to
expect that, in the context of an insolvency
proceeding, their contractual bargain will
ultimately prevail?

As Justice Ramesh argues, a fundamen-
tal problem with the use of the Gibbs rule
in international insolvency cases is that it
mischaracterizes the discharge of debt as a
contractual issue, rather than as a bank-
ruptcy or insolvency law issue.19 Kannan
Ramesh, The Gibbs Principle: A Tether on

the Feet of Good Forum Shopping, 29
Sing. Acad. L.J. at 49. A discharge of
debts in an insolvency proceeding almost
invariably involves some form of cram-
down, or modification of creditors’ prepeti-
tion claims, where a majority of creditors
will outweigh a minority of dissenting
creditors. Id. As justice Ramesh explains,
‘‘bankruptcy is undergirded by the philoso-
phy that policy is given primacy over con-
tractual rights.’’ Id. (emphasis added).
Thus, the basic rationale espoused by Lord
Esher in Gibbs—that parties consensual,
contractual decisions should determine the
choice of law of all future legal interac-
tions—is inappropriate when applied in the
context of insolvency or bankruptcy pro-
ceedings, which inherently involve a socie-
tal choice to allow collective proceedings to
discharge previously existing contractual
obligations. The Court agrees with Justice
Ramesh that a creditor’s autonomy is rele-
vant in the context of an insolvency pro-
ceeding only to the extent that it does not
impede the underlying public policy that
governs a collective insolvency or bank-
ruptcy proceeding.20 Id. at 50.

Professor Ian F. Fletcher, a distin-
guished professor in England, argues that

18. Though Look Chan Ho refers to an ortho-
dox classification of bankruptcy proceedings
as in rem proceedings, the Rubin court defini-
tively stated that bankruptcy proceedings
were neither in rem nor in personam. Rubin
UKSC 46 at ¶ 43 (‘‘if the judgement had to be
classified as in personam or in rem the appeal
would have to be allowed, but bankruptcy
proceedings did not fall into either category
TTTT’’). As discussed above, the U.S. Supreme
Court in Tennessee Student Assistance Corp. v.
Hood, 541 U.S. at 447, 124 S.Ct. 1905, con-
cluded that the discharge of debt in a U.S.
bankruptcy proceeding is proper because it is
an in rem proceeding.

19. This criticism of the Gibbs rule is relevant
in all cases dealing with the foreign recogni-
tion and enforcement of judgments in insol-
vency proceedings. The Croatian Proceeding
is certainly an insolvency proceeding and Ag-

rokor is, most certainly, insolvent. A separate
question, unnecessary for the Court to reach
in this case, is whether the Gibbs rule should
be applied when considering whether to rec-
ognize and enforce a foreign scheme of ar-
rangement that modifies English law debt.
Statutory authority for schemes of arrange-
ment typically arise from companies’ laws
rather than insolvency laws. Gibbs’ reasoning
that contract law should be applied in deter-
mining whether to recognize and enforce a
scheme of arrangement that modifies English
law debt may have more force. But this Opin-
ion only deals with application of the Gibbs
rule in an insolvency proceeding.

20. Where a contract selects English law,
choice of law principles will most likely mean
that determining the amount a breach of con-
tract claim should be determined under En-
glish law. Choice of law principles should not
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‘‘[t]he Gibbs doctrine belongs to an age of
Anglocentric reasoning which should be
consigned to history.’’ Insolvency in Pri-
vate International Law, OXFORD PRIVATE

INTERNATIONAL LAW SERIES 130 (Oxford
University Press, 2d Ed, 2005). In addi-
tion to Gibbs’ failure to create a system
that allows for the centralized, collective
restructuring of debt, Fletcher finds the
rule troubling because English law only
narrowly recognizes the effects of foreign
discharges in England but asserts that a
discharge resulting from an English pro-
ceeding has a universal effect, irrespective
of the governing law. Id. at 129, 209–10
(describing the Gibbs rule’s effect on En-
glish law as ‘‘a form of systemic schizo-
phrenia when contemplating the effects of
foreign insolvency proceedings on obli-
gations to which the debtor was a party’’).
England, of course, is free to continue to
adhere to the Gibbs rule, but that does
not mean that a U.S. bankruptcy court
must follow the rule in deciding whether
to recognize and enforce the decision of a
court of another jurisdiction. U.S. Bank-
ruptcy courts have long permitted foreign
bankruptcy proceedings to bind U.S. cred-
itors even where the debtor entered into a
contract governed by New York law and
agreed to a New York forum selection
clause. For instance, in Altos Hornos, 412
F.3d at 429, the court considered whether
contracting parties choice of New York as
the forum for all contract disputes was
enough to override the preference of ex-
tending comity to foreign bankruptcy pro-
ceedings. Though the New York forum
clause in that case provided a broad grant

of exclusive authority to New York
courts,21 the Court of Appeals neverthe-
less concluded that the Mexican court
where the insolvency proceeding was
pending should be the court to resolve the
contract dispute that affected the resolu-
tion of the Mexican insolvency proceeding.
Id. at 429. As the court explained, ‘‘re-
gardless of the parties’ pre-litigation
agreement, once a party declares bank-
ruptcy in a foreign state and a foreign
court asserts jurisdiction over the distri-
bution of assets, U.S. courts may defer to
the foreign bankruptcy proceeding on in-
ternational comity grounds.’’ Id. (emphasis
added); see also Canada Southern Rail-
way Co. v. Gebhard, 109 U.S. at 537–38, 3
S.Ct. 363 (where Chief Justice Waite ex-
plained that ‘‘every person who deals with
a foreign corporation impliedly subjects
himself to such laws of the foreign govern-
ment [and] anything done at the legal
home of the corporation, under the au-
thority of such laws, which discharges it
from liability there, discharges it every-
where’’).

In sum, though the concept of comity is
broad and may require overlapping consid-
erations of the rights of several parties
and nations, the Court believes it is appro-
priate to extend comity within the territo-
rial jurisdiction of the United States to the
Croatian Settlement Agreement if it be-
comes final, even with respect to the modi-
fication or discharge of English law gov-
erned debt.

III. CONCLUSION
For the reasons explained above, the

Court concludes that the Settlement

dictate that English law applies in determin-
ing whether a claim can be discharged or
modified in a foreign insolvency proceeding.

21. The forum selection clause stated that the
foreign borrower agreed that the loan would
be governed by New York law, agreed to
submit any dispute to a New York court and

agreed to ‘‘irrevocably waive to the fullest
extent permitted by applicable law, any claim
that any action or proceeding TTT should be
dismissed or stayed by reason TTT of any
action or proceeding commenced by [debtor]
relating in any way to this Agreement TTTT’’
412 F.3d at 428.
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Agreement should be recognized and en-
forced with respect to the nine Foreign
Debtors within the territorial jurisdiction
of the United States, if the approval of the
Croatian Court becomes final. When the
approval of the Settlement Agreement be-
comes final, counsel for the Foreign Rep-
resentative shall submit a proposed order
consistent with this Opinion.
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Background:  Homeowners who had ob-
tained earlier state court judgment holding
Chapter 7 debtor and his construction
company jointly and severally liable for
damages that they sustained due to debt-
or’s misrepresentations and fraud in con-
nection with home improvement project
brought adversary proceeding to except
judgment debt from discharge. Parties
filed cross-motions for summary judgment.

Holdings:  The Bankruptcy Court, Mi-
chael B. Kaplan, J., held that:

(1) debtor’s misrepresentations and fraud
supported inference of fraudulent in-
tent or at least gross recklessness, of
kind sufficient to satisfy intent element
of fraud-based dischargeability excep-
tion, and

(2) Rooker-Feldman doctrine precluded
bankruptcy court from reconsidering
or rejecting state court’s joint and sev-
eral liability determination.

Debtor’s motion denied; homeowners’
cross-motion granted.

1. Bankruptcy O3372.1
While the terms ‘‘false pretenses,’’

‘‘false representation,’’ and ‘‘actual fraud,’’
as used in dischargeability exception, refer
to different concepts, they are closely re-
lated and each requires a creditor seeking
to except debt from discharge to demon-
strate false or deceptive conduct, fraudu-
lent intent, and justifiable reliance.  11
U.S.C.A. § 523(a)(2)(A).

2. Bankruptcy O3372.1
To prevail on complaint to except debt

from discharge on ‘‘false pretenses, false
representation, or actual fraud’’ theory,
creditor must prove some variation of the
following elements: (1) that debtor ob-
tained money, property or services
through a material misrepresentation; (2)
that debtor knew, at the time, that his
representation was false, or made the rep-
resentation with gross recklessness as to
its truth; (3) that debtor intended to de-
ceive creditor; (4) that creditor justifiably
relied on debtor’s false representations;
and (5) that creditor sustained a loss and
damages as proximate result of debtor’s
materially false representations.  11
U.S.C.A. § 523(a)(2)(A).

3. Bankruptcy O3405(14)
Standard of proof in proceeding to

except debt from discharge on ‘‘false pre-
tenses, false representation, or actual
fraud’’ theory is proof by preponderance of
the evidence.  11 U.S.C.A. § 523(a)(2)(A).

4. Bankruptcy O3341
Generally, dischargeability exceptions

are strictly construed against creditors and


